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ARCHBISHOP 
PASCHAL CHARLES ROBINSON, O.F.M. 
1870-1948 


HE MOST REV. PASCHAL ROBINSON, O-F.M., 

one of the world’s distinguished Franciscan Scholars 

and writers, born in Dublin on April 26, 1870, died in 
his native city on August 27 of this year, at the age of 
seventy-eight. 


After receiving his education in both England and America, 
he took up the journalistic career, serving for a time as London 
correspondent of the New York Sun. Later he became as- 
sociate-editor of the North American Review, one of the well- 
known monthlies of the nineties. 


During his stay in New York City, he lived near the head- 
quarters of the Commissariat of the Holy Land, then located 
in the metropolis, and thus became acquainted with the late 
Father Godfrey Schilling, O.F.M., founder of Mount St. 
Sepulchre, Washington, D. C. This friendship culminated in 
1896 with Charles Robinson entering the Franciscan Order at 
St. Bonaventure College, Allegany, N. Y. THe received as 
his religious name that of the sainted Paschal Baylon, Fran- 
ciscan laybrother, patron of Eucharistic Congresses. 


After starting his theological studies at St. Bonaventure, 
Frater Paschal was appointed professor of English literature, 
and during this period founded The Laurel, a college literary 
monthly still being published. He completed his preparatory 
studies for the priesthood at St. Anthony’s International Col- 
lege at Rome, where he was ordained on December 21, 1901. 


After returning to the United States he taught Sacred 
Theology, and was Master of Clerics. He became the first 
member of the newly-formed Holy Name Province to be 
appointed Provincial Chronicler. 


In 1904, Father Paschal was chosen as a member of the 
staff of the Institute of Franciscan Research at Quaracchi, near 
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Florence, and in 1907 became associate-editor of the scholarly 
Archivum Franciscanum Historicum. During this period, 
Father Paschal explored several European archives that had 
hitherto been unknown to the world. He also visited many 
monasteries and libraries in search of information about St. 
Francis and the history of the Franciscan Order. 


The first published work of this authority on things per- 
taining to the Poverello and his Order appeared in 1904. It 
was entitled The Real Saint Francis, and completely refuted 
the erroneous theories expounded by Paul Sabatier. This 
renowned French scholar had given fresh impulse to the 
world-wide interest and research into the life of The Little 
Poor Man of Assisi, with his The Life of St. Francis which 
appeared in 1894. So popular had this book become that its 
original French edition had gone through twenty-seven edi- 
tions within ten years, and had been translated into many of 
the important languages. But it was Father Paschal who 
pointed out the erroneous theological flaws in the book, and 


wrote his The Real Saint Francis wherein he satisfactorily re- 
futed Sabatier’s contention that the Poverello was the fore- 
runner of Protestantism. Further research and deeper study 
of the arguments advanced by Father Paschal finally con- 
vinced Sabatier himself, who recast his original work before 
his death in 1928. 


The year 1906 witnessed the appearance of the second work 
of Father Paschal, The Writings of Saint Francis of Assisi, 
newly translated into English with an Introduction and Notes. 
This volume received enthusiastic praise from reviewers on 
both sides of the Atlantic, and encomium from Pope Pius X 
himself. His next contribution to Franciscan literature was 
his Some Pages of Franciscan History, which is still helpful 
today. 


The following year the renowned scholar furnished the 
English-speaking world with another item that has helped to 
make St. Francis better known and loved. His A Short In- 
troduction to Franciscan Literature provides the student with 
an outline of the early sources of Franciscan History, and lists 
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the principal works relating to St. Francis and the Franciscan 
Movement. It is hoped that this fine piece of research will 
be brought up to date soon, so as to include the wealth of 
material on the subject that has been printed since 1907. 


Other works came from the facile and scholarly pen of this 
learned friar. Among them are: The Golden Sayings of 
Brother Giles of Assisi, and The Life of St. Clare of Assist. 


In addition to writing numerous articles for the Catholic 
Encyclopedia and The Encyclopedia of Education, Father 
Paschal was a frequent contributor to scholarly journals in- 
cluding: The Dolphin, Donaboe’s Magazine, Dublin Review, 
Catholic Historical Review, The American Ecclesiastical Re- 
view and The Catholic World. 


For a time, 1913-1919, he held the chair of Medieval His- 
tory at Catholic University of America. During this period 
he was elected a Fellow of the Royal Historical Society, and 
represented the United States at the Seventh Centenary Com- 


memoration of Roger Bacon at Oxford. 


The Holy See appointed Father Paschal as member of the 
Delegation to the Versailles Peace Conference, and later he was 
sent as Apostolic Visitor to Palestine, Transjordania and Cyprus. 
He also visited Greece, Syria and Egypt on special missions for 
the Vatican. As reward for his fine work in behalf of the 
Church in the Orient, Pope Pius XI elevated him to the dignity 
of Titular Archbishop of Tyana in 1927. Two years later 
he was sent as Apostolic Delegate to Malta where he suc- 
cessfully re-established harmony between the English govern- 
ment and the ecclesiastical authorities on the Island. 


He was then appointed Apostolic Nuncio to the Irish Free 
State (later Eire), and became the first to hold this position 
since the days of Cromwell, 1645. Archbishop Robinson also 
held the offices of Consultor of the Sacred Congregations of: 
Religious, of Studies, of the Propagation of the Faith, and the 
Oriental Church. 


On November 12, 1939, during the Golden Jubilee celebra- 
tion of Catholic University, the honorary degree of Doctor of 
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Laws was conferred on the distinguished Papal Nuncio im 
absentia. Twenty years previously, the Holy Father had 
honored him with the degree of Doctor of Sacred Theology. 


In the midst of his labors for Holy Mother Church, and in 
the eighteenth year as Apostolic Nuncio, Archbishop Paschal 
Robinson was called to his eternal reward at the age of seventy- 
eight. His state obsequies were marked by Franciscan simplic- 
ity, as he requested, and he was buried in the Franciscan habit. 
Archbishops, Bishops, priests, brothers and sisters, statesmen, 
diplomats and civic leaders in addition to thousands of lay 
people paid their last respects to this humble friar. “Our 
Sister Wind” played a Requiem while the skies wept, as he 
was laid to rest in the Friars’ Plot in Glasnevin, amid the 
booming of a 19-gun military salute. 


In thus chronicling the life and death of this learned and 
charming Franciscan, one cannot help but feel proud of the 
great work that he accomplished during his span of life. The 
international distinction which he achieved in the fields of 
Franciscan Studies, literature and diplomacy, lend credence to 
the belief that even humble sons of St. Francis can leave 
their imprint on the sands of time. 


At Holy Name College, Washington, D. C., within sight of 
Catholic University, this distinguished prelate has left to Francis- 
can students a literary legacy in the form of “The Paschal 
Robinson Collection”, a library devoted to Franciscan and 
Medieval Studies. May those who make use of it breathe an 
occasional prayer for their renowned confrere who was not 


only a distinguished statesman, but also a humble, loyal son 
of St. Francis. 


It is fitting and a privilege that these lines be penned by a 
member of St. Bonaventure College where Charles Robinson 
received the Franciscan Habit, and began his religious life as 
a friar fifty-two years ago. May his work for God, Holy 
Mother Church, and the Franciscan Order live after him. 


TRENAEUs Herscuer, O.F.M. 


St. Bonaventure College Library, 
St. Bonaventure, New York. 





SITIVISM AND MONISM IN INTERNATIONAL LAW 


Tue Earty Posirtvists 


HE EMPHASIS upon natural law, so characteristic of 

i Hugo Grotius (1583-1645) and Samuel Pufendorf (1632- 

1694), and ostensibly exhibited by Thomas Hobbes 

(1588-1679), is by no means found with all seventeenth-century 
writers on international law. 


The Englishman Richard Zouche (1590-1660)* is an outstand- 
ing dissenter. For decades a successor of Alberico Gentili (1552- 
1608) in the chair of Regius Professor of Civil Law at Oxford, 
he also served temporarily in a high position as a judge. His 
main work on international law* forms part of a methodically 
arranged series of moderate-sized textbooks mainly for the use 
of students, all prepared by Zouche. A treatise on the Elements 
of Jurisprudence, based on Roman law, served as an introduction, 


to be followed by separate tracts on feudal (1634), ecclesiastical, 
military, maritime (1640), and, finally, on international law. 


The circumstantial title of Zouche’s work on international law 
is occasioned by the fact that Zouche wanted to avoid the term 
jus gentium. For a professor of civil law it was obvious to think, 
instead, of the jus feciale and to choose the Explanation of the 
Jus Feciale and of the Questions Concerning It as the principal 
title of his work. This idea miscarried, because the average 


1. See Brierly, Zouche, in Encyclopedia of the Social Sciences, vol. XV, 540- 
541; Scelle, Zouche, in Les fondateurs du droit international (Paris, 1904), 239-330; 
Holland, Introduction to Juris et judicii fecialis . . . , in Classics of International 
Law, 2 vols. (Washington, 1911), vol. I, I-XVI; Phillipson, Zouche, in Great 
Jurists of the World (London, 1913), 220-247; Walter, Richard Zouche und seine 
Bedeutung fuer das Voelkerrecht (Wuerzburg, 1927). 

2. Juris et judicii fecialis, sive juris inter gentes, et quaestionem de eodem ex- 
plicatio (Oxford, 1650); in Classics of International Law, 2 vols. (Washington, 
1911). 


3. Elementa jurisprudentiae definitionibus regulis et sententiis selectioribus juris 
civilis illustrata (Oxford, 1629). 
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reader could not possibly understand the most learned reference 
to the ancient law, and because the jus feciale was a typically 
Roman institution. Evidently Zouche himself was not quite 
satisfied with his choice, so he added as a second title jus inter 
gentes (law among nations), that accurate phrase first suggested 
by Francisco Vitoria (1480-1546). Neither term has won 
ascendancy in later literature. By a change or, rather, concen- 
tration of meaning jus gentium (law of nations) became the 
technical term for our subject matter—writers on international 
law were probably reluctant to lose the millennial flavor of jus 
gentium. Nevertheless, Zouche’s endeavor showed his discern- 
ment. 


Zouche is entitled to much greater recognition on the ground 
that he was the first author to undertake the systematic treatment 
of the entire field of international law. Though some important 
topics, such as neutrality, were merely touched upon, and very 
little attention was given to the subject of treaties, Zouche’s 
enterprise was highly meritorious. Moreover, Zouche co-ordi- 
nated the laws of war and peace, thus elevating peace from an 
incident of war to a status. The methodological improvement 
was all the more conspicuous since he placed the law of peace 
ahead of the law of war. England’s relative freedom from 
foreign wars during Zouche’s days may have influenced his 
attitude. Another factor was perhaps the Peace of Westphalia, 
which had been concluded two years before the publication of 
his book and which had filled the peoples of Europe with fresh 
confidence. 


In other respects Zouche’s system is less satisfactory. His 
dominant principle of organization, followed through his series 
of textbooks, is strange indeed—under the caption of jus he treats 
noncontroversial parts of his subject matter and thereafter, under 
the caption of judicium, the controversial ones. It is within 
these two parts, of which judicium is disproportionately longer, 
that the further division into the law of peace and of war is 


developed. Each of these subdivisions discusses the following 
matters: 
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(1) status; 

(2) dominium (property); 
(3) debitum (debt); 

(4) delictum (tort). 


This sequence clearly indicates Zouche’s dependence on Roman 
private law. 


Within this organizational framework, more than two hundred 
varied issues are briefly dealt with. Many do not belong to 
what is today considered as international law proper. For 
instance, Zouche treats problems of private international law 
(e. g., whether a foreigner may inherit real estate situated in 
the forum) and of municipal public law (e. g., whether one 
may leave one’s country without permission). He is especially 
interested in the question of succession to the throne, which like- 
wise forms part of municipal public law (more specifically, of 
constitutional law). In the latter case the alleged connection 
with the jus inter gentes seems to consist merely in the fact that 
contests over succession to a throne sometimes lead to war. The 
discernment shown in the choice of the title has not been carried 
through in the details of the discussion. 


Furthermore, the numerous issues discussed in the book are 
prepared one after the other, without relation in thought or 
even in phrasing. The most striking peculiarity of Zouche’s 
treatment, however, consists in the fact that the controversial 
issues are simply set forth as such, with Zouche not venturing 
to offer a decision—a method which rather sophistically he tries 
to excuse as “socratic.” Certainly one has to take into con- 
sideration the tradition of the English common law which 
attributes to legal writers a much more modest position than 
does the tradition of the civil law. In fact, there is a general 
inclination on the part of common-law jurists to shun discussion 
of unsettled issues, which is considered to be the prerogative of 
the courts. But even if this fact is fully taken into account, 
Zouche’s reticence remains puzzling, especially since he touches 
only in a few instances upon matters belonging to the jurisdiction 
of the courts. 


The only theoretical statements by Zouche are found in some 
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introductory sentences of his book. Here he defines international 
law (jus inter gentes) as a law “which has been accepted by 
customs conforming to reason among most nations or which has 
been agreed upon by single nations,” to be observed in peace 
or war. Hence, with him international law is based distinctly 
on customs—supposing they are reasonable—and on treaties. 
While Zouche mentions natural law, he considers this law to 
be knowable from the actual attitudes of men. Of the traditional 
natural-law doctrine his book shows practically no mark. Char- 
acteristically, he has only a few sentences on just war, and in 
these he takes it for granted that a war may be just on both 
sides and—differing from Suarez—that “probable reasons” can- 
not offer sufficient justification for war. Zouche is distinctly a 
“positivist”—a term that has come to denote those writers on 
international law who place the emphasis upon man-made law 
(jus humanum or jus positivum), to wit, upon treaties and 
customs. In fact, Zouche is the first real positivist because the 
philosophy of Gentili, who tended in the same direction, was 
too confused to admit of definite classification. 


Zouche has been blamed because he drew heavily upon ancient 
Roman law. Such a course was inevitable in the early stages of 
the science of international law.* Moreover, in England, “civil 
law” was at that time recognized as the basis of international 
relations. Still, Zouche, to a greater extent than any of his 
predecessors including Gentili, takes his cases from the later 
centuries, and his most respected authority is Grotius. In the 


4. Up to the eighteenth century, the highly refined terminology of Roman 
legal learning was invariably adopted by writers on international law. To them, 
that terminology not only offered an incomparable tool of juristic precision, but 
at the same time a vocabulary understood and used all over the western world, 
including England, which in other respects has denied reception to Roman law. 
And the process of assimilation was not confined to nomenclature. Wherever 
possible, writers on international law tried to bolster their teachings by citations 
from Roman sources. In reality, these sources said virtually nothing about inter- 
national law. Hence quite indiscriminately Roman rules on private ownership 
(dominium) were relied on for tenets on territorial sovereignty, rules on private 
contracts were adduced for treaties, rules on mandatum for the functions of 
diplomatic agents, etc. It was only in the eighteenth and more particularly in the 
nineteenth century that the hold of ancient Roman law on the theory of inter- 
national law was definitely broken. 
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study on jurisdiction over delinquent ambassadors he bases his 
whole inquiry on Grotius’ teachings. 


Zouche takes, in the history of international law, a distinguished 
place which has frequently been recognized by writers, perhaps 
more so on the Continent than in England. In addition to his 
merits as the author of the first systematic and strictly juridical 
treatise on international law and the valuable features of his 
organization of material, his elaboration of a positivist method, 
which practically parted with the law of nature, marked the 
dawn, then almost imperceptible, of a new era of the science of 
international law. 


An attitude in some respects similar to Zouche’s is found in 
the German Samuel Rachel (1628-1691). After a disastrous 
and poverty-stricken youth he became professor of the Law of 
Nature and of Nations at the University of Kiel. In the last 
period of his life he was a diplomat in the service of the Duke 


of Schleswig-Holstein-Gottorp. He published a number of 
legal and philosophical studies. As in Zouche’s case, it is a 
work on international law that has saved Rachel’s name from 
oblivion.® 


This not very voluminous tract purports a refutation of Pufen- 
dorf’s “naturalist” tenets. Following Zouche, whom Rachel 
cites, he asserts that the law of nations (jus gentium), which to 
him is a law among nations, consists of customs and treaties. He 
counters Pufendorf’s view of the purely factual character of 
treaties by pointing to the Peace of Westphalia which had be- 
come the cornerstone of international law in a great part of the 
European Continent. He calls Pufendorf, because of the latter’s 
belittleinent of international conventions, “the slave of his hypoth- 


5. See Ruehland, Rachel, in Encyclopedia of the Social Sciences, vol. XII, 43- 
44; Ruehland, Samuel Rachel, der Babnbrecher des voelkerrechtlichen Positivismus, 
in Niemayers Zeitschrift fuer internationales Recht, vol. XXXIV (1925), 1-112; 
von Bar, Introduction to De jurae naturae et gentium dissertationes, in Classics of 
International Law, 2 vols. (Washington, 1916), vol. II, 7a-16a; von Stintzing and 
Landsberg, Geschichte der deutschen Rechtswissenschaft, 3 vols. (Munich, 1880- 
1910), vol. III, pt. I, 37-39. 


6. De durae naturae et gentium dissertationes (Kiel, 1676). 
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esis,” namely, of the engulfment of everything in the law 
of nature. Customs are conceived by Rachel, who on this score 
follows Pufendorf, as “tacit” conventions; but he does so appar- 
ently in order to prove their binding force, which he considers 
as axiomatic in the case of conventions. 


In a more philosophical vein he expatiates upon the necessity 
and the actual existence of the law of nations, making the point 
that diplomatic complaints of injury done are actually being 
advanced in terms of the law of nations, rather than in terms 
of the law of nature. Another proof adduced by Rachel in 
favor of the existence of the law of nations, was his reference 
to the international circulation of certain coins. It is true that 
since antiquity many coins were circulated freely outside of the 
country of origin, but this was merely usage emerging from 
the scarcity of coins and from the superior qualities of certain 
foreign coins. Though, under statutes or commercial usage, 
foreign coins had frequently to be accepted by creditors in pay- 
ment of debts, this legal situation had nothing to do with inter- 
national law. 


Rachel includes in the law of nations what is today called inter- 
national courtesy, such as customary ceremonials in the reception 
of ambassadors or formal expressions of sympathy at the death of 
a foreign sovereign—but at least he is the first to explain that 
these canons “have not the same authority and inevitableness” 
as have other precepts of the law of nations. 


Aside from the law of nations Rachel recognizes a law of 
nature. To this son of a Lutheran minister the law of nature is 
even more intensely and more directly than to the scholastics 
a matter of God’s will. Rachel accentuates the basic disparity 
between the law of nature and the law of nations by treating 
them in separate dissertations. For instance, he assigns to his 
law of nature the question not only of just causes of war but 
also, at least in part, of the methods to be used in warfare. The 
issues of authority to wage a war (auctoritas principis) and of 
formal declarations of war, however, are considered by him to 
belong to the law of nations. At the bottom of this differentiation 
one perceives a sound idea—the questions of just cause and, in 
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the absence of specific customs and treaties, of moderation in 
warfare are addressed to conscience only. To this extent Rachel 


suggests the elimination of the just-war doctrine from international 
law. 


Rachel’s tenets imply a legal, and even a superior legal, char- 
acter of his law of nature. It is true that Rachel did not carry 
over the notion of the superiority of natural law to his law 
of nations. On the contrary, he admitted, following Grotius, 
that public and declared wars confer upon each party the right 
to inflict any injury whatsoever upon the other party. In this 
crucial respect, then, the justness or unjustness of the cause is 
irrelevant, so that natural law would not take precedence over 
the law of nations. Hence, Rachel’s theory remains obscure. 


Tue Heypays or Postrivism 


In the science of international law, the nineteenth century 
marks the flourishing of positivism. This means, first of all, 
that the conception of the law of nature and the kindred one of 
just war were to all intents and purposes abandoned—the consum- 
mation of a process which had started in the seventeenth century. 
The science of international law was now definitely conceived 
of as legal or juridical. It was severed from philosophy, theology, 
and considerations of policy, all of which had been ingredients 
of the law of nature. Generally, a clear line of demarcation was 
drawn between the actual law of nations and the law of nations 
as it ought to be. 


Broad movements of legal and political thought were influential 
in the advance of the science of international law. The battle 
pro and contra the law of nature was fought along all the fronts 
of legal and political science. On the European Continent, where 
the doctrine of the law of nature had won such notable triumphs, 
it not only was defeated but fell into utter disrepute. The 
speculative methods of the natural-law school harmonized but 
little with the intellectual climate of a century thoroughly 
permeated with scientific materialism. In international law, too, 
theories had to be based upon the solid foundation of scientific 
facts. 
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In the universities the time-honored chairs and courses on the 
Law of Nature and of Nations disappeared gradually. The 
law of nations became an independent object of academic study, 
though sometimes confounded with diplomacy. The teaching 
of the subject began to be transferred to the law faculties whereas 
in the earlier tradition the law of nature and of nations had been 
allocated to the philosophical faculties. The earlier tradition was 
maintained—even during the twentieth century—in the United 
States, where international law was thought of as being outside 
the professional objectives of the law schools. 


A first attempt at reorientation, with an eye to international 
law, was made by John Austin (1798-1859),’ the founder of 
the English analytical school of jurisprudence. Following 
Hobbes, Austin defined the “law properly so-called”—in his 
opinion the only pertinent object of jurisprudence—as the com- 
mand by a sovereign to persons subject to him, the essence of 
the sovereign’s supremacy consisting in his ability to enforce 


obedience. Consequently, international law was not “law 
properly so-called,” since there is above states no superior with 
the authority and power to enforce obedience to his commands. 
Austin therefore classified international law as a non-law, as 
“positive morality” together with such rules as those of honor 
and of fashion. The rules of “positive morality” were all 
“imposed by general opinion of any class of society,” and, 
especially, international law by the opinion of the large society 
formed of various nations. International law, then, “consists 
of opinions and sentiments current among nations generally.” 
However, Austin is aware of the English notion that the law of 


7. See Cohen, Austin, in Encyclopedia of the Social Sciences, vol. Il, 317-318. 
On Austin’s theories generally, see Mill, Dissertations and Discussions, 3 vols. 
(London, 1859-1875), vol. III, no. 7; Maine, Lectures on the Early History of 
Institutions (London, 1875), no. 12; Roguin, La science juridique pure, 3 vols. 
(Paris, 1923), vol. 1; Somlo, Juristische Grundlebre (Leipzig, 1917), § 11; Affalter, 
Zur Normentheorie, in Archiv fuer oeffentliches Recht, vol. XIII (1908), 361- 
418; Brown, The Austinian Theory of Law (London, 1906). On Austin’s view on 
international law, see Dewey, Austin’s Theory of Sovereignty, in Political Science 
Quarterly, vol. TX (1894), 31-52; Walz, Wesen des Voelkerrechts und Kritik der 
Voelkerrechtsleugner (Berlin, 1930), 56, 184. 
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nations is “the law of the land.” He, therefore, admits that 
international law becomes a “law properly so-called,” namely, 
municipal law, to the extent that its rules have been adopted by 
the courts or legislatures of a given country. 


Inasmuch as Austin was opposed to natural law he was a 
positivist, though not in the manner of Zouche who searched 
for the actual rules of the international community. In such 
matters Austin was not interested at all. He may rather be linked 
to Rachel, the theoretician of positivism. However, while Rachel 
tried to establish the independence of international law from 
natural law and religion, Austin was principally concerned with 
the problem whether international law is real law at all. To 
Austin its relation to the law of nature and to religion was an 
incidental and secondary point. By answering the question of 
the legal character of international law in the negative, he found 
himself in accord with Hobbes; yet he was not, as was the 
latter, a “denier” of the law of nations. In Hobbes’ view, there 
was nothing but the play of brutal instincts and selfish interests 
among nations. Austin in no way questioned the existence or 
the value or efficacy of those rules which are generally denomi- 
nated by the law of nations. His problem was one of analysis 
or classification—it was juridical rather than philosophical. 


Austin’s work was impaired by personal difficulties. With 
little ability or inclination to differentiate the more important 
from the less important, he was apt to drift into overwork and 
confusion; sad failures in his profession and growing personal 
dissatisfaction and inhibitions followed. He published his funda- 
mental views in his early forties,* but, through the nearly three 
decades of his later life, he did not succeed in giving his system 
a coherent and unified shape. His lectures on jurisprudence 
were posthumously compiled and edited from various materials 
left by him. The book is therefore uneven and repetitious; 
it is also inordinately discursive and dry. Yet, up to the present 
time his theories have held a distinguished place in the literature 
of international law and political science. Of course, his lump- 


8. The Province of Jurisprudence Determined (London, 1832). 
9. Lectures on Jurisprudence (London, 1869). 
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ing together of international law, honor, and fashion did not 
meet with approval—evidently, international law, even if it is not 
law in the Austinian sense, exhibits an aptitude for juridical 
treatment which distinguishes it from fashion and honor. How- 
ever, Austin’s basic view, to wit, that international law, though 
an actual factor in international relations, is a law in name only, 
raised a fundamental problem on which scholars are still far 
from having arrived at a communis opinio. 


While Austin’s disquisition was essentially notional in nature 
and motivated by theoretical interests, another doctrine of inter- 
national law, originating two decades later in Italy, drew its 
inspiration from political life. We refer to the nationality theory, 
first advanced by Pasquale Stanislao Mancini (1817-1888)*° in an 
inaugural lecture at the University of Turin in 1851.7 After 
the idea of a nation unified in a state had won shape and realiza- 
tion in the French Revolution, it had become a powerful ferment 
in subsequent revolutionary movements, which strove to overcome 
political segregation and backward legitimistic systems. Nowhere 
else did the idea of a nation embodied in a unified polity exert 
more fascination and power than in Italy where the calamity of 
territorial dismemberment was greatly aggravated because of the 
domination of Lombardy and Venice by a foreign power, Austria. 
From this state of things there evolved a revolutionary political 
program to the effect that all Italians were to be united in one 
state free from any foreign domination. Since this great goal 
could be attained only through the Italian people themselves by 
crushing the resistance of governments whose very existence 
depended on the preservation of political disunity, the Italian 


10. See Levi, Mancini, in Encyclopedia of the Social Sciences, vol. X, 84; 
Fusinato, I] principio della scuola italiana nel diritto pubblico internazionale 
(Macerata, 1884); Fusinato, I] principio della scuola italiana nel diritto privato 
internazionale (Bologna, 1885); Carle, Pasquale Stanislao Mancini e la teoria psy- 
chologica del sentimento nazionale, in R. Accademia Nazionale dei Lincei, Roma, 
Classe di Scienze Morali, Storiche e Filologiche: Memorie, 4th ser., vol. VI (1889), 
548-567; Ruffini, Nel centenario della ndascita del Pasquale Stanislao Mancini, in 
Nuova antologia, 6th ser., vol. CLXXXVIII (1917, Supplement to issue of March 
16); Ruffini, I] principio di nazionalita in Giuseppe Mazzini e in Pasquale Stanislao 
Mancini, in L’insegnamento di Mazzini (Milan, 1917), 17-58. 

11. Della nazionalita come fondamento del diritto delle genti. See also, Diritto 
internazionale: prelezioni (Naples, 1873). 
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movement for unification assumed a distinctly liberal and demo- 
cratic tendency which, internationally, took on a pronounced 
cosmopolitan color. 


While such trends are also found in other modern revolutions, 
their transmutation into a legal doctrine was specifically Italian 
and may be related to a particular Italian propensity, rooted in 
a great tradition, for juridical formulae. According to Mancini, 
international law is the law prevailing among the nations, that 
is, in his opinion, among communities politically united by natural 
and historical factors—territory, race, language, and so forth—and, 
most important of all, by the consciousness of their common 
nationality. Such nations, Mancini holds, are entitled under 
international law to organize into states and to live independent 
of, and equal to, other nations. This idea rapidly captured 
Italian thought, but before long it was found to be defective 
because of the impossibility of accepting nations rather than 
states as the subjects of international relations, and because of 
the extreme difficulty of applying Mancini’s vague definition 
of a nation to the tremendous variety of human groups. 


While the nineteenth century did not equal the preceding 
centuries in the production of fundamental doctrines, it was far 
more proficient in the organization and systematization of knowl- 
edge on international law. The vehicles of this development were 
primarily systematic treatises. 


The most successful work of this kind was a volume of 
moderate size,’ in fact, a textbook, by August Wilhelm Heffter 
(1796-1880), professor at Berlin.‘* The book went through eight 
editions (two of them posthumous, 1881 and 1888). There 
appeared no less than four French editions. The book was 
further translated into Greek, Hungarian, Polish, Russian, and 
Spanish. It has frequently been cited also by English and 
American authors. 


12. Das europaeische Voelkerrecht der Gegenwart auf den bisherigen Grund- 
lager (Berlin, 1844). 

13. See Fleischmann, Heffter, in Encyclopedia of the Social Sciences, vol. VIII, 
311; Rivier, Heffter, in Handbuch des Voelkerrechts, vol. I (Berlin, 1885), 486-488; 
von Stintzing and Landsberg, op. cit., vol. III, pt. II, 298-300, 392, 650-652. 
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Heffter wrote his treatise in his late forties, when he had 
already gained great renown as a teacher and writer on civil 
law and as an appellate judge. The treatise exhibits its kinship 
with the older school of thought by a propensity for applying 
private-law concepts to international relations. Yet, it is a 
mature work of balanced judgment and of precise and succinct 
presentation. Dismissing the law of nature without much ado, 
the book exemplifies the positivism of the nineteenth century. 
Nor is there a philosophical view in it except for a few somewhat 
extrinsic pronouncements of Hegelian parentage. The treatment 
which is strictly juridical and limited to international law, evinces 
a progressive spirit. Thus Heffter, rejecting the earlier hybrid 
notion of conquest, paved the way for a more humane and 
fairer conception of the occupant’s power over enemy territory 
by bringing into relief the distinction between real acquisition 
and military occupation of territory. 


France, during the nineteenth century, devoted herself even 
more than did Germany to the cultivation of the science of iriter- 
national law, but this fact is inadequately reflected by systematic 
treatises. 


The most conspicuous French work of this type was written 
by Pradier-Fodéré, comprising more than eight thousand pages, 
though the last part was not completed.** Unlike Heffter’s book, 
the work discusses, in addition to the existent law, the law as 
it ought to be, and it includes lengthy discussions on private 
international law. Throughout the text copious excerpts from 
the opinions of writers, both early and modern, are inserted. 
However, the author is conversant practically only with sources 
available in French, a basis much too narrow for his enterprise. 
Nor did he advance remarkably new views. Despite his formi- 
dable effort, his treatise—the longest ever written on international 
law—has gained little authority in France or elsewhere. 


Italy’s representative work of the period, that of Pasquale Fiore 
(1837-1910),’° was more successful—it went into three editions 


14. Droit international public européen et américain, 8 vols. (1885-1906, the last 
volume posthumous). 


15. Trattato di nuovo diritto internazionale pubblico, 3 vols. (Milan, 1865). 
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and was translated into French and Spanish."* Still its value has 
been questioned for various reasons, the main one being that it 
is too much given to elaborate disquisitions on familiar contro- 
versies of a highly academic character, and does not offer adequate 
factual information. The markedly abstract and diffuse treat- 
ment is typical of Italian juridical learning of the nineteenth and, 
to a great extent, of the twentieth century. 


Russia entered the European literature on international law in 
the second half of the nineteenth century. The Russian situation 
differed from that of the other continental countries, not simply 
because Russia had joined the family of nations only at a relatively 
late date but because the scholastic teachings on the law of 
nature and on just war, in which the doctrine of the law of 
nations originated, had no validity in the domain of the Orthodox 
Church. Hence, Russian thought lacked the centuries-old tradi- 
tion of the European countries in matters of international law. 
Grotius’ De jure belli ac pacis was never translated into Russian 
except for extracts published in 1909,’? and until 1880 the only 
systematic treatise on international law translated into Russian 
was the one written in 1819 by the German Klueber.** Never- 
theless, in the nineteenth century some minor studies on inter- 
national law were published by Russian writers.” 


The Livonian Fedor Fedorovich de Martens (1845-1909)”° 


16. See Borchard, Fiore, in Encyclopedia of the Social Sciences, vol. V1, 254- 
255; Marzano, Pasquale Fiore (Bari, 1923); Castellano, Pasquale Fiore, in Rivista 
di diritto internazionale, vol. IX (1915), 141-151; Mueller, Die Stellung des Men- 
schen im Voelkerrecht nach der Theorie Pascal Fiores (Lucerne, 1921). 

17. A short outline of Grotius’ teachings was given by Nevolin in Ency- 
clopediya Zakonovedenia (Encyclopedia of Jurisprudence) (Kiev, 1839). Some 
parts of De jure belli ac pacis were translated by Gorovtsev in Mezhdunarodnoe 
Pravo: Izbrannaia Literatura (International Law: Selected Literature) (St. Peters- 
burg, 1909). 

18. Translated in 1828, See Kamarowski, De la litérature contemporaine du 
droit international en Russie, in Revue de droit international, vol. VIII (1876), 
386n. 

19. See Kamarowski, op. cit., 385 ff. 


20. See Akzin, Martens, in Encyclopedia of the Social Sciences, vol. X, 161; 
Rivier, Literaturhistorische Uebersicht der Systeme und Theorien des Voelker- 
rechts seit Grotius, in op. cit., vol. I, 521-523; Lammasch, Friedrich von Martens 
und der Berliner Vertrag, in Zeitschrift fuer das Privat- und oeffentliche Recht 
der Gegenwart, vol. XI (1884), 405-422; Kamarowski, Frederic de Martens, in 
Institut de Droit International: Annuaire, vol. XXIII (1910), 538-543. 
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published the first systematic treatise on the law of nations in 
Russian.2* De Martens, a professor at the University of St. 
Petersburg, at the same time occupied a high position in the 
Russian Foreign Office. In his later years he acted repeatedly 
as a Russian delegate to international conferences and distinguished 
himself in international arbitration.”* 


In method de Martens’ treatise follows the continental and, 
more specifically, the German pattern, but it exhibits a spirit of 
its own. He places much emphasis upon the necessary homo- 
geneity of domestic and foreign policy of each particular state— 
a legally most irrelevant point, which, however, suggests a political 
approach to the subject matter of his treatise. By far the greater 
part of the work, comprising such disparate topics as diplomatic 
and consular agencies, international protection of patents and 
copyrights, private international law, and warfare (sic), is repre- 
sented by de Martens as an inquiry into “international admini- 
stration,”** the guiding star of which he asserts is “public utility.” 
These and other features reflect a rather uninspired and inadequate 
conception of international law. De Martens’ personal promi- 
nence as well as his quality as the outstanding Russian writer 
on international law may account for a literary success far 
beyond the intrinsic qualities of his work—it went through five 
Russian editions and was translated into German, French, Spanish, 
Serbian, Chinese and Japanese. 


Among other authors following the continental European— 
civil-law—line, an important position was occupied by the Argen- 


21. Sovremenoe mezhdunarodnoe pravo tsivilizovannikh narodov, 2 vols. (St. 
Petersburg, 1882-1883); later editions expanded to three vols. French edition: 
Traité de droit international, 3 vols. (Paris, 1883-1887). German edition: Voel- 
kerrecht, das Recht der civilisierten Staaten, 2 vols. (Berlin, 1883-1886). 


22. As in the grave dispute between Great Britain and Venezuela over the 
boundaries of British Guiana and Venezuela, settled in 1897. See Cleveland, The 
Venezuelan Boundary Controversy (Princeton, 1913). 


23. De Martens refers to Lorenz von Stein (1815-1890), the distinguished Ger- 
man social philosopher and professor at Vienna, who had set forth the notion of 
“international administration”—Einige Bemerkungen ueber das internationale Ver- 
waltungsrecht, in Schmollers Jabrbuch fuer Gesetzgebung, Verwaltung und Volks- 
wirtschaft (1882), 395, 431. Still, with von Stein the notion had a much narrower 
and more acceptable meaning. 
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tinian Carlos Calvo (1824-1906).** His book” published in 
Spanish and later in French, became one of the most influential 
international treatises of the century. It reached its fifth and 
last edition in 1896, when it had grown from the original two 
to six volumes. It was also translated into Chinese. 


His work was by no means remarkable from the viewpoint of 
legal analysis, but it presented in a systematic form a formidable 
array of valuable source material (European and American) and 
historic statements. It filled a gap inasmuch as it set forth the 
Latin American point of view, and its authority was greatly 
augmented by the author’s personal reputation as a statesman. 


A type of book different from the treatises so far reviewed was 
that of Johann Caspar Bluntschli (1808-1881),”° a tersely worded 
codification with explanatory notes.** While there had been 
earlier private attempts at codification of international law, that 
of Bluntschli was marked by a rather puzzling peculiarity: in 
view of the imperfections of the law of nations, he deliberately 


filled the gap by what he considered the commendable view, 
without drawing the necessary line of demarcation between law 
and proposal. Nevertheless, his book was tremendously suc- 
cessful—it ran to three German and four French editions, and 


there were translations into Hungarian, Russian, Spanish, and 
Chinese. 


The Anglo-American treatises to which we now turn form a 
group distinctly separate from those based on the “civil-law” 
tradition. The English and American writers were much less 
interested in abstract theory and much more in practical questions. 


24. See De Bustamante, Calvo, in Encyclopedia of the Social Sciences, vol. Til, 
153; Rivier, Calvo, in op. cit., vol. I, 514-516; Carbia, Historia de la bistoriografia 
argentina, vol. I (La Plata, 1925), 149-151; de Peralta, Charles Calvo, in Institut de 
Droit International: Annuaire, vol. XXI (1906), 486-491. 

25. Derecho internacional tedrico y practico de Europa y América, 2 vols. 
(Paris, 1868). 

26. See Brinkman, Bluntschli, in Encyclopedia of the Social Sciences, vol. I, 
606; von Kronau, Bluntschli, in Allgemeine Deutsche Biographie, vol. XLVII, 
29-39. 

27. Das moderne Voelkerrecht der civilisierten Staaten als Rechtsbuch dar- 
gestellt (Noerdlingen, 1868). 
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In this respect they stressed the English and American material 
which was not easily available to continental jurists. This 
diversity entailed another of still greater importance. The reli- 
ance of English and American writers on court decisions was 
not and could not be matched by continental writers. Under 
civil-law principles, matters relating to public law were excluded 
from the jurisdiction of the ordinary law courts to a far greater 
extent than under the common-law principles. Moreover, in 
civil-law countries, and especially so in Central Europe, court 
authority was not buttressed by the old and firm tradition char- 
acteristic of Anglo-Saxon political thought. In Germany, for 
instance, collections of court decisions did ..ot make their appear- 
ance until virtually the second quart-~ ‘.e nineteenth century, 
and only in its very last decades aid decisions of the highest 
courts begin slowly to find their place in learned juristic treatises. 
On this score, therefore, Anglo-Saxon literature on international 
law had an advantage. 


The earliest systematic treatise on international law of the 
Anglo-American group was by Henry Wheaton (1785-1848).?° 
He served the United States for almost two decades as a 
diplomat, finally as Minister Plenipotentiary in Berlin. Like 
Grotius, he employed the leisure left him by diplomatic ob- 
ligations for extensive scholarly studies which included, in addi- 
tion to his treatise, a comprehensive tractate on the history of 
the law of nations.”® 


His European studies and experiences made him an inter- 
mediary between the continental and the Anglo-Saxon school 
of thought on international law. As a matter of fact, Wheaton’s 
treatise rests principally on European, and particularly on German 
learning, though Wheaton is also influenced by Austin. The 
important thing is that for the first time English and American 
materials were included on a large scale in the systematic dis- 
cussion of international law—the emphasis is upon diplomatic 
actions, cases, and other historical actions. Wheaton’s treatise 
had a considerable and long-lasting influence. It has frequently 


28. Elements of International Law (Philadelphia, 1836). 
29. History of the Law of Nations in Europe and America (New York, 1845). 
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been cited in American court decisions and state papers. No 
less than fifteen American and English editions (twelve of them 
posthumous, the last one in 1944), have been published. There 
were, furthermore, translations into French, Italian, Spanish, 
Japanese and Chinese. 


Another line of American literary development is that taken 
by Wharton. The title of his work, which follows a careful 
drawn system, is self-explanatory and reveals a certain deficiency 
in the omission of state-court decisions. The publication of the 
work was ordered by Act of Congress, providing a great number 
of copies for the use of the government and Congress. While 
such a collection was primarily important for the United States 
itself, which, perhaps more than any other country, favors in 
international actions the element of tradition, it was valuable for 
other countries as a source of information on the viewpoint of 
a great nation. Still, the work may also be taken as indicative 
of a somewhat “isolationist” point of view, which has so greatly 
influenced American thought on international law. 


Among the English treatises of the century, the outstanding 
work is that of Sir Robert Phillimore,** which ran to three 
editions. The treatise is written in the typical common-law 
fashion. The author, a judge in high position, presents his 
opinions on the basis of a careful and well-documented argument. 
Statesmanlike, he pays, in an introductory chapter, his respects to 
the law of nature, even recognizing its divine character, but he 
makes no use of it. In fact, he is a typical positivist whose real 
concern is confined to the actual controversies laid before states- 
men, diplomats, and international jurists. He may also be 
counted in the nationalist school of thought inasmuch as the 
book predominantly deals with occurences in the area of English 
foreign relations. However, the author is well conversant with 
continental learning on the subject. An unusual feature, due to 
a personal preoccupation of the author, is a lengthy chapter on 
the “Status of Spiritual Powers,” such as the papacy. As in 


30. A Digest of the International Law of the United States: Taken from 
Documents Issued by Presidents and Secretaries of State, and from Decisions of 
Federal Courts and Opinions of Attorneys General, 3 vols. (Washington, 1886). 


31. Commentaries upon International Law, 4 vols. (London, 1854-1861).° 
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the case of Pradier-Fodéré, the work is heavily padded with 
copious quotations taken, however, not from writers but from 
English and sometimes American state papers, government. 
speeches, and cases. The treatise is the representative English 
work of the century. Probably because of its distinctly insular 
flavor, it has not been translated into any foreign language, but 
it has been unanimously praised by representative continental 
writers for its scholarly qualities. 


In contrast to Phillimore’s somewhat old-fashioned manner, the 
book by William Edward Hall (1835-1894)* is written in a 
highly artistic style. Hall approaches his subject pragmatically 
and with great acumen, relating his argument closely to the 
rational basis’ of the rules under consideration. Apparently a 
person of strong temperament, he was not without bias either 
in his opinions or in his selection of topics. For instance, ex- 
pecting little from international arbitration, he allowed this 
important topic only a couple of the seven hundred and sixty- 
seven pages which form the text of the fourth edition (1895), 
the last revised by the author himself. There are also other 
gaps, and Hall’s documentation is fragmentary. However, the 
book was and has remained outstanding as a most readable and 
spirited exposition of the law of nations. In England the 
reception was so favorable that eight editions (four of them 
posthumous, the last one in 1924) proved necessary. The 
treatise won renown also in the United States and in the Far 
East. 


In the nineteenth century treatises** form the core of learn- 
ing on international law. Monographs continued to appear but 


during the greater part of the century their number was not 
considerable. 


A new type of literature was added in 1869, when the first 


32. A Treatise on International Law (Oxford, 1880). 


33. Complete lists of these treatises are found in Oppenheim-Lauerpacht, Inter- 
national Law, 2 vols. (6th ed., London, 1940); von Liszt, Das Voelkerrecht sys- 
tematisch dargestellt (12th ed., Berlin, 1925), and Le droit international (Paris, 


1927); and similar works, as well as in Rivier, Literarbistorische Uebersicht. .. . 
(see n. 20). 
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periodical primarily dedicated to international law was founded, 
published at Brussels and international as to editors and collabo- 
rators. It held a leading position in the field until the outbreak 
of World War II. The foundation of this periodical was 
followed in 1873 by the establishment of a learned society, the 
Institut de Droit International, which was convoked in Ghent 
and administered from Belgium. While Mancini and Bluntschli 
belonged to its founders and, in the course of time, many out- 
standing scholars were co-opted as members, the actual achieve- 
ments of the society were not impressive. Belgium’s special role 


in this field was, of course, connected with her guaranteed 
neutrality. 


Paralleling the general development, the scientific work on 
international law shifted more and more to the jurists, but the 
jurists never won exclusive dominance. Diplomats, high Army 
and Navy officers, theologians, and other persons without speciific 
technical training in law participated to no small extent in the 
scientific discussion of problems of international law. One text- 


book on the subject was written by an American general,** and 
in the present century another by an American admiral.* In 
the European scene the links of the subject to diplomacy and 
military affairs also account for the strikingly large part played 
by the nobility in the literature on international law. 


Tue Dectine oF PostrivisM 


In the doctrine of international law during the first four 
decades of the twentieth century, the most notable feature has 
been the emergence of a growing dissatisfaction with the 
positivism of the past century. Much was now said anew in 
favor of the law of nature. However, this movement was 
actually greatly limited in scope. Leaving aside the writings of 
Catholic scholars, there was almost no call for a law of nature, 
divine or not, in the sense of a self-contained body of norms, 
as distinguished from a body of “human,” “positive,” or “vol- 


34. Halleck, International Law (New York, 1861). 
35. Stockton, A Manual of International Law (New York, 1914). 
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untary” norms not derivable from “nature.”** This bipartition, 
so characteristic of the scholastic and the Grotian school of 
thought, was no longer considered acceptable under modern 
conditions. Nor was there any widespread intention to con- 
found law and morality in the manner of the old natural-law 
school. 


The new invocation of the natural law simply expressed the 
growing awareness of the fact that treaties and customs cannot 
tell the whole story of international law, and that a decision 
on controversial issues can be found only by a process of reason- 
ing which, in addition to the given positive material, includes 
within certain limits consideration of justice and equity. Even in 
the interpretation of a treaty—no less than in the interpretation 
of a private contract—such considerations are indispensable in- 
deed, though in any case they must be controlled by juristic 
principles. The recognition of the role of “reason” in the 
treatment of the positive material is by no means new—it is 
found as early as Bynkershoek (1673-1743)—but the re-emphasis 


upon the cogitative aspect of international law was most salutary. 
Positivism, like the cognate scientific materialism of the nine- 
teenth century, had been too crude, too uncompromising. Both 
had brought about certain lasting progress, but they were to be 
modified. Positivism still dominated the science of international 
law during the period, but it was now an “enlightened” positivism. 


The just-war doctrine, too, regained some ground. A remnant 
of it had always persisted—the familiar conception that war is 
the proper means of enforcing an international right, that war 
is a kind of “forced execution.” The connection between this 
view and the just-war doctrine, it is true, had been more or 
less subconscious. The old doctrine, however, cropped out 
again as the result of World War I. A keen feeling that the 
just cause had won, and a desire to punish those responsible for 
the outbreak of the war lead quite naturally to a revival of the 
just-war idea. The same thing happened after World War IL, 


36. However, the neo-scholastic line of ideas was closely followed by Le Fur, 
La théorie du droit naturel depuis le XVIle siécle, in Académie de droit inter- 
national: Recueil des Cours, XVII (1927). 
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and then in a much more violent way, because of the unprece- 
dented crimes of the Hitler regime. 


Still, the resurgence of the just-war notion did not mean the 
revival of the old doctrine that the belligerent who considered 
his cause to be just and the cause of his adversary to be unjust 
was exempt from the strictest observance of the rules of warfare 
with regard to prisoners of war, or to wounded and sick enemies, 
or with regard to the keeping of military agreements with the 
enemy. Only very few writers maintained that the rights and 
duties of the neutrals should vary under international law, 
depending upon their belief or disbelief in the justness of the 
cause of one or the other belligerent. All this, however, had 
been consequences of the just-war doctrine. 


During and after World War I, the invocation of the just- 
war doctrine implied simply the call for punishment of the 
vanquished condemned as unrighteous by public opinion in the 
victorious, and in many neutral, countries. This was a much 
narrower proposition than the old doctrine. While we are not 
concerned with World War II and its aftermath—these events 
are too near and too overwhelming to allow a fair appraisal 
at this time—, it may be mentioned that the violation of the 
Kellogg Pact through German and Japanese aggression created 
to some extent a different legal aspect for the indictment of 
those held responsible for the outbreak of the war. 


The divergence between the Anglo-American and the con- 
tinental school of international law did not vanish during the 
period. In its first decade it was perhaps even more accentuated 
than in the nineteenth century. Reliance on domestic cases 
and state acts became the mark of Anglo-American learning 
to a still higher degree, an attitude undoubtedly favoring the 
objective juridical approach, but also narrowing the outlook and 
conducive to an obliteration of the border line between municipal 
and international law. That this process was prevalent in the 
United States is suggested by the title of Charles Cheney Hyde’s 
outstanding treatise*’ of the American school. In a characteristic 


37. International Law Chiefly as Interpreted and Applied by the United States, 
2 vols. (New York, 1922); 2nd ed., 3 vols. (Boston, 1945). 
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way, the Anglo-American conception appeared in the numerous 
“casebooks,” a type of publication unknown in other countries. 
The casebooks were practically built on English and American 
cases, the extreme instance being a Canadian casebook on inter- 
national law based primarily on Canadian cases. 


However, in the last decades a trend toward a broader approach 
was rapidly growing (and might before long have become 
dominant) in the United States as well as in England. In the 
vast scholarly literature of the League of Nations and the Perma- 
nent Court of International Justice, for instance, the English 
and American authors were clearly in the fore.** In continental 
writings case law was definitely less thoroughly discussed, and 
treaty law perhaps more so, than in Anglo-American literature. 
The traditional emphasis of continental learning on the theoretical 
aspects of the subject persisted. It accounts for a number of 
attempts to probe afresh and in modern spirit into the funda- 
mentals of the law of nations. 


The new inquiries all converge on the task of explaining in 
strictly scientific terms, that is, without speculative hypotheses 
and particularly without resort to natural law, the existence and 
effectiveness of international law. Efforts along this line had 
started as early as the nineteenth century.*® 


Apart from Austin, who had not been very successful in this 
respect, Georg Jellinek (1851-1911), Professor of Public Law 
at Heidelberg,*® had tried to explain the binding force of inter- 


38. See Wright, Research in International Law since the War (Washington, 
1930). 

39. There are several excellent studies on this movement. See, in particular: 
Lauterpacht, The Function of Law in the International Community (Oxford, 
1933); Brierly, Le Fondement du caractére obligatoire en droit international, in 
Académie de droit international: Recueil des Cours, XXIII (1928); Schiffer, Die 
Lehre vom Primat des Voelkerrechts in der neueren Literatur (Berlin, 1937); 
Walz, Voelkerrecht und Staatliches Recht (Berlin, 1933). 


40. See Heller, Jellinek, in Encyclopedia of the Social Sciences, vol. VIII, 379; 
Zweig, Jellinek, in Biographisches Jahrbuch und deutscher Nekrolog, vol. XVI 
(Berlin, 1914), 147-154; Hert, Jellinek, in Staatslexikon, vol. II (5th ed., Freiburg i. 
Br., 1927), 1410-1416, Lukas, Jellinek, in Neue Oesterreichische Biographie, vol. 
VII (Vienna, 1931), 147-152; Nelson, Die Rechtswissenschaft ohne Recht (Leipzig, 
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national law by the hypothesis** that the sovereign state, through 
entering into a legal relation with another state, subjected itself 
to international law by an act of “self-limitation,” from which the 
state may disengage itself at any time without violation of the 
law. This was the familiar theory of sovereignty obfuscated by 
the legally meaningless idea of self-limitation. 


More important was the work of another German scholar, 
Karl Heinrich Triepel.** According to Triepel, international law 
and municipal law are fundamentally different as to their bases 
and their sources. International law regulates relations between 
states, whereas municipal law is concerned with the relations be- 
tween individuals (private law) or between individuals and the 
state itself (public municipal law). While municipal law is de- 
rived from the will of the particular state, international law finds 
its source in the common will of the states. International law and 
municipal law are situated on different planes, as it were. An 
international rule, as such, has just as little effect in municipal 
law as a municipal rule in international law. To give the inter- 


national rule effect in municipal law, especially in respect to 
the courts, it must be transformed into a rule of municipal law 


by an act of national legislation; only thereafter are the courts 
bound to apply it. 


This is the “dualist” doctrine of international law, which is 
already suggested by Austin’s teachings and is more in accord 
with the state practice than any other doctrine. It has become 
predominant among writers on international law and accounts 
for the considerable success of Triepel’s monograph, which, in 
1913, was translated into Italian, and in 1920, under the auspices 
of the Carnegie Endowment for International Peace, into French. 
The dates of the translations, in themselves, suggest the enduring 


interest in this study, which is amply documented by materials 
from state practice. 





1917), ch. I; Kelsen, Hauptprobleme der Staatsrechtslebre (2nd ed., Tuebingen, 
1923), 482-491; Emerson, State and Sovereignty in Modern Germany (New 
Haven, 1928), 59-63, 71-73, 83-85, 107-111. 

41. Die rechtliche Natur der Staatenvertraege (Vienna, 1880). 

42. Voelkerrecht und Landesrecht (Leipzig, 1899). French edition: Droit in- 
ternational et droit interne (Paris-Oxford, 1920). 





344 POSITIVISM AND MONISM 


Triepel was less fortunate in his analysis of international law 
itself. The latter rests, according to Triepel, on “agreements” 
by which the states laid down identical rules to be observed 
by all of them—that is, international law rests on what is generally 
called “law-making” agreements, except that Triepel, like Pufen- 
dorf and Rachel, includes customs as “tacit” agreements. Hence, 
an international rule, based, as it is, on the “common will” of the 
states, cannot be changed unilaterally—in other words, it is bind- 
ing. But why should the consensus of the states be irreversible 
for each particular state? This issue Triepel declares to be non- 
juridical and, therefore, outside the orbit of his discussion. 
Regardless of whether or not legal science deserves this testi- 
monium paupertatis, Triepel leaves the cardinal question un- 
answered. 


Tue Rise or Monism 


This question, however, was attacked in the twentieth century. 


The new discussion was focused on the notion of sovereignty. 
How can a sovereign state, with nothing above it, be bound by 
international law. It was this relationship to the problem of 
sovereignty that gave the twentieth-century inquiry into the 
fundamentals of international law its incentive and color. In 
most countries, democrats and socialists, and even liberals, had, 
at least in the past, suffered persecution from the state authorities. 
Hence, in political life and science, a strong aversion to state 
omnipotence, as epitomized in state sovereignty, evolved and 
was fomented by the pacifist movement that made sovereignty 
responsible for the horrors of war. In this setting, new doctrines 
emerged which attacked the notion of sovereignty at its very 
roots. More particularly, attempts were made to sever the law 
from the state ideologically, with the higher dignity in the law. 
The role of the state in the formation of the law came, there- 
fore, to be belittled in one way or another. 


The controversy, with its political implications, far transcended 
international law. Here we are concerned only with its inter- 
national-law aspects. To this extent, the theories which discarded 
the element of sovereignty in the making of the law, were bound 
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to clash with the “dualist” conception, inasmuch as the latter 
placed the emphasis on the will of the state. The anti-sovereignty 
doctrines tended, therefore, to replace the “dualist” by a “mon- 
istic” conception which, representing international law and 
national law as essentially homogeneous, sought to establish a 
common source for them. 


The outstanding authors of the monistic school of thought were 
the Dutchman Hugo Krabbe (1859-1936), the Frenchman Léon 
Duguit (1859-1929), and the Austrian Hans Kelsen (1883- ). 
Anglo-Saxon jurists participated little in the discussion. Only in 
part can this fact be attributed to their pragmatic tradition. The 
more favorable political experiences of the Anglo-Saxon countries, 
the absence in the common law of the conception of an absolute 
supreme power, and the prudently limited recognition of inter- 
national law as the “law of the land” lessened the need for a 
basic reorientation. 


Krabbe conceived his doctrine** prior to World War I. 
According to him, states were originally the product of sheer 


command and force on the part of the sovereign, but under 
the modern idea of the state, this “state sovereignty” pure 
and simple is giving way to the dominion of spiritually compelling 
norms, that is, to the “sovereignty of the law.” Law is nothing 
external like the power of the sovereign of old—it springs from 
the sense or consciousness of right which is an innate psychological 
quality of man, like the moral sense, the religious sense, and so 
on. Wherever a state is so organized that the popular assembly 
functions as the source of “law,” and particularly under the 
republican or parliamentary form of government, the sovereignty 
of the law emerges, since the significance of the popular assembly 
lies in the nation’s sense of right. Acts of state are legitimate 
and valid only to the extent that they conform to the rule of 
law, a notion well known from the natural-law doctrine. The 
latter is, however, rejected by Krabbe. 


International law, Krabbe asserts, comes into existence when 


43. Die moderne Staatsidee (Tuebingen, 1919), compiled from earlier publica- 
tions. English edition: The Modern Idea of the State (New York, 1922). See 
also his L’idée moderne de Pétat, in Académie de droit international: Recueil des 
Cours, XIII (1926). 
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people from different states, under the impact of external events, 
widen their sense of right so as to include international relations. 
The resulting rules of international law constitute real law. 
Their source is not the will of the states—demise of state 
sovereignty! —but the consciousness of law felt by those individuals 
whose interests are affected by the rule or who, as members of 
the government, judges, and so forth, are constitutionally called 
upon to take care of those interests. (Here, surreptitiously, the 
state creeps in.) National law and international law, therefore, 
have essentially the same quality—the monistic thesis!— and both 
are superior to state rule as such. Nevertheless, international 
law, being the law of the larger community, takes precedence 
over the national law. In fact, Krabbe visualizes an already 
existing evolution that will finally bring about the rise of the 
“world state” founded upon popular representation and able 
to enforce a world-wide sense of right in every field. Krabbe 
thus stands not only for the monistic theory but for the supremacy 
of international law (called by him “supranational law”), which 
with him takes on a Messianic tone. 


Duguit,** writing after World War I and, therefore, less 
enthusiastic, starts from premises** similar to Krabbe’s. He, too, 
dissociates the law from the state and derives the law from 
psychological faculties of the individual. With regard to the 


44. See Bonnard, Duguit, in Encyclopedia of the Social Sciences, vol. V, 272; 
Bonnard, Léon Duguit, in Revue du droit publique et de la science politique, vol. 
XLVI (1929), 5-51; Lucien-Brun, Une conception moderne du droit, in Archives 
de Philosophie, vol. TV (1927), no. 3; Jardon, Las teorias politicas de Duguit 
(Madrid, 1919); Eisenmann, Deux théoriciens du droit: Duguit et Haurion, in 
Revue philosophique de la France et de letranger, vol. CX (1930) 231-279; 
Matthews, A Recent Development in Political Theory, in Political Science Quar- 
terly, vol. XXIV (1909), 284-295; Elliott, The Pragmatic Revolt in Politics (New 
York, 1928); Willoughby, The Theories of Duguit, in his The Ethical Basis of 
Political Authority (New York, 1930), ch. XXI, Gidynski, Duguit’s Sociological 
Approach to the Bases of International Law, in lowa Law Review, vol. XXXVI 
(1946); Scelle, La doctrine de Léon Duguit et les fondements du droit des gens, 
in Archives de philosophie du droit et de sociologie juridique (Paris, 1932). 

45. Traité de droit constitutionnel, 3rd ed., 5 vols. (Paris, 1927-1930). See also 
his L’état, le droit objectif et la loi positive (Paris, 1903); Le droit social, le droit 
individuel et la transformation de état (Paris, 1908); The Law and the State, 
in Harvard Law Review, vol. XXXI (1917-1918), 1-185; Objective Law, in 
Columbia Law Review, XX (1920), 817-912. 
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state, Duguit takes a radical view which is remarkably antithetical 
to Hobbe’s teachings. To Duguit, the so-called state is merely 
a group of individuals living in the same territory and kept 
together through physical, moral, religious, economic, or other 
compulsion, exerted by the governing against the governed. 
The legal norm has a different source. It flows from the senti- 
ment of solidarity, a “social fact” conducive to “social norms,” 
that are followed because otherwise the social group could not 
exist. The social norm is primarily economic or moral in nature 
but it assumes legal character when the members of the group, 
unanimously or almost unanimously, feel that the violation of 
the norm justifies the use of force in order to secure its observance. 


The legal norms, then, are the crucial ones, characterized as 
they are by the urge toward enforcement. In this system, as 
in Krabbe’s, only individuals participate in the formation of the 
law, and the law being supreme, the state possesses no sovereignty. 
Duguit’s theory carries over then to the genesis of international 
law. He admits that the individuals who bring international law 
into existence are mainly the “governing,” but this does not 
alter his basic assumption that international norms are engendered 
by the urge of individuals toward “solidary” action. He, there- 
fore, arrives at the monistic view by way of sociological inquiry, 
whereas with Krabbe the accent is on the ethical or political 
aspects of the processes in which the law allegedly originates. 
Duguit, too, cavils at the term, “international.” He prefers 
“4ntersocial,” a phraseology barring the customary association of 
the term “international” with states, and emphasizing the “social- 
fact” character of the basis of international law. The supremacy 
of international law is not asserted by Duguit, nor does he 
believe in the necessary evolution toward a universal empire. 


Duguit’s teachings, far excelling Krabbe’s in acumen and refine- 
ment, have won wide attention and agreement. Their influence 
upon legal and philosophical thought has been considerable. 


In contrast to both Krabbe and Duguit, Kelsen excludes from 
his scrutiny any moral, psychological, sociological, or political 
data.** He has built up a “pure theory of law” (reine Rechts- 


46. Das Problem der Souveraenitaet und die Theorie des Voelkerrechts (Tue- 
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lebre) designed to show and to explain in strictly juridical terms 
the immanent logical relations of legal norms. In his system 
the analysis of the state is likewise a focal point. According to 
Kelsen, “state” is but one of the personifications, like God, soul, 
and many others, to which the human mind resorts in an effort 
to conceive a multitude of relations centering on a definite 
point. The mind frames them like emanations from a person 
endowed with a will, after the model of the human ego. Actually, 
the state, Kelsen holds, is a system of legal norms—state and 
law coincide. 


While, it is true, Kelsen tries to disprove the sovereignty of 
the state, his argument runs diametrically opposite to those of 
Krabbe and Duguit. 


Within the various norms, a particular and pre-eminent role 
is attributed by him to the norms of international law. They are 
found at the top of the hierarchy of norms. Starting from the 
bottom of this hierarchy, we find judgments or administrative 
acts that are binding because it is so prescribed by statutes or 


customs. Statutes and customs, in their turn, must be obeyed 
because it is so ordered by the constitution. And the constitu- 
tion is binding, according to Kelsen, by virtue of international 
law which delegates its supreme legal power to a political com- 
munity once the latter exhibits all the characteristics of a state, 
as required by international law. This, then, is the supremacy 
of international law in its full glory. 


In Kelsen’s conception monism is not limited to the homo- 
geneity of national law and international law. It implies the 
unity of the law of the whole world, since all the national 
legal systems have their common root in international law. The 
states being nothing but law, the democratic idea of “government 
by law” is made the rule of the world. Hence, in a novel 
form and in a modern spirit, the present existence of a civitas 
maxima is asserted by Kelsen in a far more comprehensive sense 
than was ever dared by Christian Wolff (1676-1756) .* 





bingen, 1920); Reine Rechtslebre (Tuebingen, 1928); Peace and Law in Inter- 
national Relations (Cambridge, 1942); Peace Through Law (Chapel Hill, 1944); 
General Theory of Law and State (Cambridge, 1945). 


47. Wolff considers the nations as organized in an association which he calls 
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Kelsen attributes binding force above all to international 
custom. From the latter, the binding force of treaties is derived— 
pacta sunt servanda is in itself a customary rule. The binding 
character of international custom constitutes the initial hypothesis 
(Grundnorm) which is inherent in any legal system, but cannot 
be subject to further legal analysis—hence Kelsen, like Triepel, 
declines to answer the fundamental question why custom is 
binding. 

His conception of the primacy of international law Kelsen 
merely represents as logically possible and materially satisfactory 
without denying logical consistence to a theory of international 
law which is based on the primacy of national law. Still, his 
own system is by no means plausible. Particularly, one can 
certainly not accept the thesis that the various laws receive 
their binding force from a “delegation” by the international law. 
Nevertheless, Kelsen’s system is imposing in its range and in the 
intellectual power displayed in its elaboration. These qualities, 
together with the unusual gift of penetrating criticism, are char- 
acteristic of Kelsen’s contribution to legal philosophy in general— 
they have aroused even wider comment than Duguit’s.* 


Kelsen’s inquiry into international law, however, though 
esteemed for its formal qualities, has met with little approval. 
Yet, it remains notable as the most radical form of monism in 
international law and as a reflection in legal terms of the idea of 
world democracy. Kelsen himself disclaims any political inten- 


tions—Hobbes, reaching almost the opposite result, had done the 
same. 





the civitas maxima, as distinguished from the particular civitates or states which 
are associations of individuals. The civitas maxima is supposed to rest on a pact 
“or quasi-pact” of the several nations. Its purpose is the promotion of the com- 
mon good of the states through their cooperation under rules emanating from 
the civitas maxima. These rules are derived from its purpose. Wolff resorts to 
the fiction of a ruler of the civitas maxima who, “following the leadership of 
nature,” defines the rules “by the right use of reasoning.” 

48. See Lauterpacht, Kelsen’s Pure Science of Law, in Modern Theories of 
Law (London, 1933); Kunz, The “Vienna School” and International Law, in 
New York University Law Quarterly Review, XI (1934) 370-395; Jones, The 
“Pure” Theory of International Law, in British Yearbook of International Law 
(1935); Stern, Kelsen’s Theory of International Law, in American Political Science 


Review, XXX (1936), 736-784. See also bibliography in Kelsen, General Theory 
. . (see n. 46). 
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The material interests of states, which were believed in the 
late nineteenth century and the early twentieth century to be 
an adequate basis of union, have proved to be unstable founda- 
tions. Hence publicists and statesmen, recognizing that the 
most urgent need of the immediate future is the creation of a 
stronger sense of unity within the community of states, have 
come to emphasize more and more the necessity of drawing 
upon the moral resources of Christian nations as a more com- 
pelling argument for the unity of purpose essential to the 
establishment of a true community of nations.“ The same 
principles of moral conduct, it is declared, apply to states as 
corporate groups that apply to the individual men who compose 
the corporate group. There is but one standard of conduct 
between nation and nation and between man and man.*° 


Antuony H. O’Brien-THOMOND 


St. Bonaventure College, 
St. Bonaventure, N. Y. 


49. An adequate selection of references is difficult to make. See, in particular: 
Dawson, The Judgment of the Nations (New York, 1942); Gonella-Bouscaren, 
A World to Reconstruct (Milwaukee, 1944); Maritain, Les droits de homme 
et la loi naturelle (New York, 1942); Curtis, Civitas Dei (London, 1934-1937); 
Bentwich, The Religious Foundation of Internationalism (London, 1933); Huber, 
Some Observations Upon the Christian Understanding of International Law, in 
The Universal Church and the World of Nations, Official Oxford Conference 
Books, vol. VII (Chicago-New York, 1938); Americano, The New Foundation 
of International Law (New York, 1947). 

50. See Scott, A Single Standard of Morality for the Individual and the paer 
in Proceedings, American Society of International Law, 1932, 10; Inter-American 
Juridical Committee, Recommendations and Reports, 1942-1944 (Rio de Janeiro, 
1945), 13 and 25. 

Phillimore (op. cit., 3rd ed., vol. I, 28) quotes Sir James Mackintosh, Discourse 
on the Law of Nature and Nations: “The duties of men, of subjects, of princes, 
of lawgivers, of magistrates, and of States, all are parts of one consistent system 
of universal morality. Between the most abstract and elementary maxim of moral 
philosophy, and the most complicated controversies of civil or public law, there 
subsists a connection. The principle of justice, deeply rooted in the nature and 
interest of man, pervades the whole system, and is discoverable in every part of 
it, even to its minutest ramification in legal formality, or in the construction of 
an article in a treaty.” 





THE BREVIARY OF SAINT CLARE* 


ELLUM; 285 leaves, 230 x 165 mm.; 27 gatherings of 10 

or 12 leaves, written in double columns of 50 or 51 

lines, 165 x 115 mm. The first folio, originally the fly- 
leaf, is not numbered. The following 27 leaves have a modern 
foliation, pencilled in the center of the lower margins of the 
rectos. From this part 3 leaves are missing: one between the fly- 
leaf and fol. 1, another between fol. 8 and 9, a third between 
fol. 15 and 16. Then follow 251 folios, numbered by the scribe 
from I to CCLXII with red and blue ciphers in the center of the 
upper margins of the rectos. The following leaves are wanting: 
XV, CXVII, CLXXIIII, CLXXV, CLXXVI, CCII, CCIIII, a 
folio between CCXV and CCXVI, CCL, CCLIilIII, CCLV, 
CCLVI. At the end of the codex there are 7 leaves not num- 
bered; of the last folio, the fly-leaf, there remains only a quarter. 


The Gothic handwriting of Central Italy dates from the 
second quarter of the thirteenth century. The tradition, how- 
ever, that the codex was written by Brother Leo, the companion 
of St. Francis, lacks any palaeographical foundation; see Franc. 
Studies VIII, 44 ff. The chapters, lessons and prayers are in 
a somewhat larger character than the other parts; rubrics are 
always in red, initials alternately blue and red and flourished. 
On fol. 2°*, at the beginning of the first psalm of the psalter, 
there is a large initial B that with the following words eatus vir 
forms a quadrangle, almost twice as high as it is wide. 


The musical notation is always square and, with the exception 
of the Mass Requiem, fol. 263" ff., rather fine. In the psalter 
the staves are of four lines: three “dry point” and one red (F); 
in the hymnal they are of 3-6 red lines. Here are to be noted: 
bivirga, franculus, liquescens and often neums written above each 
other. In the ritual for the Last Sacraments, fol. CCV ff., the 
notation is on staves of two or three “dry point” lines, sometimes 


*Continuation of Franciscan Studies VIII, 1948, 25-46. 
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almost invisible, and one red line, which is missing on fol. CCIX’. 
Finally, the Mass Requiem, a later addition, is written in a rather 
heavy square notation of five lines: four “dry point”, the fifth 
in red. 


The binding is original: wooden covers, 232 x 167 mm., with 
three strings in the back, bound in leather of natural brown 
color. Two vellum leaves, stuck on the inside of the covers, 
were taken from a sermologium in Beneventan script. 


The codex is well preserved, though it bears traces of con- 
tinued use. Some lower margins have been cut out; certain 
leaves at the end of the manuscript have cuts of several centi- 
metres, but the text is always intact. 


Additions of later hands are very few and almost always of 
about the middle of the thirteenth century. Sometimes one 
could believe them to be the work of the copyist himself. Cor- 
rections and additions to be found in the codex itself will be 
given in ordinary brackets (), everything else, not given in the 


manuscript, will be printed in square brackets [ ]. 


De spetialibus antiphonis laudum. que ponuntur ante nativitatem 
domini. fiat sicut in subscriptis septem tabulis continetur. 


In anno illo in quo nativitas domini in dominica venerit sic fiat. 
Feria iiij tercie ebdomade adventus ad laudes et per horas ant. 
Prophete predi [caverunt] .... ad laudes et per horas ant. Tudea 
et Ierusalem. 


Shortened revision of the so-called Tabula Parisiensis, an Ordo 
for the special antiphons of lauds for the last week of Advent. 
For the Franciscans it was prescribed and published by their 
general Chapter of Pisa in 1263; cf. AFH IV, 69, n. 2; van 
Dijk, J] carattere, loc. cit., LX, 349, note 44.-The text in C 
is an addition, written on the fly-leaf, in a heavy but regular 
handwriting. 


fol. 1**-2"*. The fragmentary calendar, from 24 June on- 
wards, written in double columns. Published by Cholat,’ it 
may be copied again because of its exceptional value as one of 


1. Op. cit., 71 ff. 
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the most ancient calendars related to the Curia and the Fran- 
ciscans; see Appendix I. 


fol. 2'*-2"*. Quotus est aureus numerus simplicis annis. [sic.] 
Ignoratis numerum qui lune predicat orum. 
Per denos nonos. domini dispertiat annos. 
Adiungens unum quicquid superest notat illum. 
Quando nil restat decimum nonum stare constat. 


Versus isti edocent quo ordine aureus numerus describatur. 
[sic. } 
Aureus hac arte numerus formatur aperte. 

[23 versus] .... 

Tali quippe modo describitur aureus ordo. 
hic incipit tabula [fol. 2*”] anno domini m.cc.xxvij. 
Sept. v. Oct. v. Nov. vij. dec. vij. ian. ix. febr. x. 
Versus de numerio |sic] dierum in mensibus 
Ad sciendum quot dies habet quilibet mensis .... 

m.cc.xliiij Ciclus b. 

m.cc.xlv Qui 


eeselii 


The verses before the Easter table, see Franc. Studies VIII, 
41 f., were written by the copyist of the manuscript. Those 
following the table have been added by several hands. The ink 
is often very pale. The list from 1244 to 1291 is an Easter 
table which corresponds to a series of additions in the missing 
months of March and April of the calendar. 


fol. 2°*-25"*. ant. Servite domino. Evovae. [ps.] Beatus 
vir qui non abiit in concilio . . . carnis resurrectionem. vitam 
eternam. Amen. 


Hexapla version of the psalter (Gallican Psalter), ordered ac- 
cording to the days of the week (psalterium feriatum or psalm- 
ista). The antiphons are with music and followed by the 
modal clauses of the psalms (Evovae). The canticles of the Old 
and New Testaments, Quicumque vult, Gloria in excelsis, Pater 
noster, Credo in Deum and the litany, to be quoted presently, 
conclude this part. 
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fol. 25"™*-25"*. Kyrieleyson. Christeleyson. Kyrieleyson. 
Christe audi nos. Pater de celis . . . Ommes sancti angeli et 
archangeli. orate. O[mnes sancti troni et dominationes. orate.] 
O[mnes principatus et potestates. orate.] Omnes sancti beat- 
orum spirituum ordines ... Sancte petre. [bis] ora. Sancte 
paule [dis] ora. Sancte andrea. ora... . Sancte vincenti. 
ora. (Sancte fabiane...) Agnus dei qui tollis... 


Preces. Salvos fac servos tuos . . . Oremus pro ministro 
nostro... 


Benedictio. Exaudiat nos omnipotens et misericors dominus. 
Amen. 


Litany of the Saints, to be said during Lent, erased from the 
invocation of St. Fabian to fol. 25%, i. e., to the first Agnus Dei, 
and rewritten by two different hands according to the litany 
of the Franciscan breviary founded upon the Ordo breviarii of 
Haymo of Faversham. There are some additions of the four- 
teenth century. From the number of lines and invocations it 
may be concluded that the original was the litany of the pre- 
Haymonian breviary; see van Dijk, The litany, in Franc. Studies 
VII, 1947, 428 ff. In the text above quoted the words in square 
brackets have been erased. 


fol. 25"*-27". In ascensione domini ad vesperum et ad laudes 
ymnus lesu nostra redemptio . . . In dedicatione ecclesie ad 
vesperum. et nocturnum ymnus Urbs beata . . . per immensa 
secula. Amen. 


Complete hymnal arranged according to the Proper of the 
Season, of the Saints and of the Common. It is written in full 
lines with the musical notation; see above, p. 351. The fact 
that the Proper of the Season begins with the feast of the 
Ascension is unusual. 


fol. I*-CXVI"*. In nomine domini. Incipit ordo et offitium 
breviarii Romane ecclesie curie quem consuevimus observare 
tempore. Innocenti tertii pape. et aliorum pontificum. In 
primo sabbato de adventu. Capitulum ad vesperum. Fratres 
scientes quia . . . et laudes perfitiuntur sicut in politico habentur. 
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Proper of the Season of both breviary and missal; see Franc. 
Studies VIII, 27 ff., from the first Sunday of Advent to the 
Mass of Easter Sunday (exclus.). The title is that of the 
Ordinary of Innocent III, except for the words et offitii bre- 
viarii, which have been added by the copyist. In fact, only the 
breviary-part is dependent on Innocent’s Ordo, even though 
there are many suppressions; see loc. cit., 30 f. In this part 
the lessons of Innocent III have been retained.2 After lauds of 
Ash Wednesday, fol. L’*, there is the short litany, which has 
already been mentioned as the most evident testimony of the 
local influence of Assisi; cf. loc. cit., 35 f. 


The papal Ordines in this part are:* 


fol. XXXII. Notandum quod isto die dominus papa In- 
nocentius instituit quod sudarium christi defereretur ... Beatus 
vir qui non habiit. cum sequentibus. 


fol. LI* LII™*. Non est pretermittendum hic de officio 
cineris. Inprimis fiunt cineres apud sanctam anastasiam .. . 
Humiliate capita vestra deo. Postea orat super populum. 


fol. XC*-XCIII**. Ordo in die palmarum. Dominica in 
palmis secunda hora diei mediante sacerdos et omnis clerus con- 
veniat .. . sacerdos tunc petat benedictionem. 


fol. C*-*-CIII™. Feria quinta in cena domini. Hac die sacri- 
ficium sacri corporis et sanguinis ab ipso domino . . . denudant 
altare quod est in capella dicendo antiphonam Diviserunt sibi 
vestimenta ... 


fol. CIIII**-CVII**. Feria sexta die sancto parasceve. Hora 
sexta conveniant omnes ad lateranensem basilicam vel aliam ec- 
clesiam .. . qui velit cenare cenat quodlibet quo vult et quando 
vult. 


fol. CIX™*-CXIII*. In sabbato sancto. statio ad sanctum 
laurentium. Qualiter offitium sit agendum hora sexta a ministro 
in atrio ecclesie ignis excutitur ... finiat missam ut supra dictum 
est. 


fol. CXIII**-CXV*. Dominica sanctum pascha. Dominus 
papa surgit ad matutinum intratque capellam suam. Albis vesti- 
bus indutus . . . et laudes perfitiuntur sicut in politico babentur. 


2. Cf. Cholat, op. cit. 59 f. 


3. They have been published by Cholat, op. cit., 61, 78 ff. Those of the last 
three days of the Holy Week are to be found also in Andrieu, Le Pontifical I, 
541 ff. 
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fol. CXV**-CXVIII"*. Quando presbiter parat se ad cele- 


brandum missam. secundum consuetudinem Romane.  ecclesie 
decantet hos psalmos. Quam dilecta. ps. Benedixisti. ps. In- 
clina ... Paratus autem intrat ad altare dicens ant. Introibo 
ad altare . . . et per te cepta finiatur. Qui cum patre. 


Ordinary of the Mass, similar to that published by J. Brink- 
trine from a Roman sacramentary, cod. Vatican., Ottobon. lat. 
356.4 The text of C is more conformable to the traditional one; 
see Appendix II. The formula for the kiss of peace, Pax christi 
et ecclesie habundat in cordibus nostris, is exceptional.® Folio 
CXII is missing, i. e., from the Preface of the holy Cross to 
[misera|cionum tuarum sperantibus of the Nobis quoque. 


fol. CX VIII"*-CXIX"™. Hic notantur notule qualiter sacerdos 
agere debeat cum stat ad sacrificandum. scilicet qualiter debeat 
facere cruces super calicem aut super corpus domini et quando. 
In primis cum incipere debet. Te igitur . . . reponat in calice et 
sanguine. 


Quociens sacerdos altare debeat osculari. In primis facta con- 
fessione . . . et dicat Trium puerorum. 


Quando cantatur Gloria in excelsis deo. vel non. a dominica 
.... festivis diebus generaliter cantatur. 


Quando cantatur Credo in unum deum. In natali et in omnibus 
sollempnitatibus domini .. . aliquod festum de predictis. 


Collection of rubrics for the signs of the Cross to be made 
over host and chalice in the Canon of the Mass, for the kissing 
of the altar during Mass, the Gloria and Credo. It will be 
transcribed in the Appendix II. 


fol. CXIX™*-CLXXIII™*. Dominica sanctum pascha. ad mis- 
sam. Introitus Resurrexi et adhuc . . . et inimicos persequentur 
tenebre. 


Second part of the Proper of the Season, arranged as the first 
part. The Easter Mass, see Franc. Studies VIII, 28, is followed, 


4. In Ephemerides liturg., LI, 1937, 199 ff. 
5. Cf. loc. cit. 200 ff. 
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fol. CXIX"™», by the ancient Benedictio agni. Deus universe 
carnis conditor . . . and the Benedictio lactis et mellis. Benedic 
domine et has creaturas fontis [sic] lactis et mellis .. .® 


The papal Ordines in this part are:7 
fol. CXIX*. In secreta vero descendunt.... 


fol. CXXXIII*. Hora vero nona conveniunt omnes ad eccle- 
siam et omne officium vel ordinem.. . 


The Sunday Masses after Pentecost and the corresponding 
homilies for the third nocturns end on fol. CLXIII*“ with 
Expliciunt dominicalia tocius anni. Then follow the lessons 
taken from holy Scripture with the responsorial historiae of the 
last months of the liturgical year, introduced by the rubric 
Sciendum est quod omnes ystorie que in kalendis mutantur .. . 


fol. CLXXIII™*-CLXXIII**. [1.] In omnibus festivitatibus 
que in sabbatis veniunt .. . 

[2.] Si festum trium lectionum in dominica venerit .. . 

[3.] De omnibus vigiliis in quibus ietunium celebramus ... 

[4.] Sciendum quod oratio A cunctis nos quesumus . . . 


[5.] Sciendum est quod quandocumque aliqua festivitas novem 
lectionum... 


[6.] Item si aliquod festum quod mutatur de uno die ad alium 
in quo est festum... 


[7.] Nota quod si festum ocurrerit sequenti die sequenti die 
[sic] post festum sancti michaelis .. . 


[8.] Nota quod quandocumque est festum duplex vesperum 
incipitur ... 

[9.] Et notandum quod quando aliqua festivitas alicuius sancti 
habeat octavam... 


[10.] Adventus domini celebratur ... et tercio nonas eiusdem 
mensis. 


6. Cf. Andrieu, loc. cit., 453. 
7. Cholat, loc. cit., 94 ff. 
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General rubrics for Office and Mass, in the form as they are 
given in the Ordinary of Innocent III. Fol. CLXXIII*» blank. 
The three following leaves, containing the beginning of the 
Proper of the Saints of the missal, have been cut out. 


fol. CLXXVII"*-CLXXXXI"“. interius per [in unitate] cius- 
dem. [Oratio.] Domine iesu christe qui hodierna die in nostre 
carnis substantia . . . liberemur insidiis per d.n. iesum christum. 
Expliciunt festivitates sanctorum per totum annum. 


Proper of the Saints for the missal, beginning at the end of 
the penultimate prayer of the papal Ordo for the blessing of 
candles on 2 February. This is at once the only papal rubric 
in this part and the one extensive rubric of the Proper and the 
Common of the Saints. The missal is different from that of the 
Franciscans; see Franc. Studies VIII, 27 ff. 


fol. CLXXXXI**-CLXXXXII**. Incipit officium benedic- 
tionis aque. Sine dominus vobiscum. et sine oremus absolute 
dicatur. Exorcizo te creatura salis ... Postea oremus. Inmensam 
clementiam tuam omnipotens eterne deus . . . Oremus. Deus 
qui ad salutem humani generis... Hic mittatur sal in aqua in 
modum crucis. ita dicendo tribus vicibus. In nomine patris et 
filii... Dominus vobiscum. Deus invic[t]e virtutis auctor... 
Oremus. Omunipotens et misericors deus qui sacerdotum misterio 
[sic] ad serviendum... 


Postea aspergatur aqua benedicta dicendo hanc antiphonam 
Asperges me... ps. Miserere mei. amt. Asperges me... ps. 
Miserere mei... amt. Asperges me. [sic] [ps.] Amplius lava 
me domine. [ant.] Asperges me. Kyrieleyson. Christeleyson. 
Kyrieleyson. Pater noster. Et ne nos. Capitulum. Ostende 
nobis . . . Oremus. Presta quesumus omnipotens deus per huius 
creature aspersione sanitatem .. . 


Ante ianuam ecclesie. Oratio. Domine ‘iesu christe qui intro- 
itum portarum . .. In chorus [sic] oratio. Via sanctorum omnium 
domine iesu christe qui ad te venientibus . . . aulam paradisi 
introire. Salvator mundi qui cum patre et spiritu sancto vivis. 


Blessing and distribution of holy Water, with elements foreign 
to the Roman Ordo ad faciendum aquam benedictam. The pro- 
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cession for instance was prohibited for the Franciscans by the 
general Chapter of 1254.8 The prayers Domine Iesu Christe and 
Via sanctorum, to be said during the Sunday procession in the 
Lateran basilica,® are rather common in Italian codices of that 
time. 


fol. CLXXXXII™-CIC™*. Incipiunt officia de communi sanc- 
torum per totum annum. Et est sciendum quod epistole et 
evangelia requir{un|tur in aliis festivitatibus. scilicet si im 
ipsis offictis annunciatur. In vigilia unius apostoi... In natali 
plurimorum apostolorum... In natale [sic] unius martiris .. . 
In natale plurimorum martirum ... In natale unius confessoris 
. . . In natali confessorum martirum [sic] et pontificum... In 
natale virginum . . . In dedicatione ecclesie . . . celestia promissa 
te ducente pervenire mereatur. Qui cum deo patre. 


Common of the Saints of the missal. In addition to the 
numerous differences between these Masses and those of the 
Curia and the Franciscans, one notes the lacks of a Common 
In vigilia plurimorum apostolorum. 


fol. CIC™*-CCIII"*. [1. In dominica.| Missa in honore sancte 
trinitatis. Introitus. Benedicta sit .. . 


[2. Feria secunda.| Missa de sancta sapientia. Introitus. Aqua 
sapientie .. . 


[3. Feria tertia.| Missa de sancto spiritu Introitus. Deus patrum 
nostrorum ... 


[4. Feria quarta.] Missa ad postulandum suffragium angelorum. 
Introitus. Adorate dominum omnes angeli . . . 


[5. Feria quinta.| Missa de sancta caritate. Introitus. Karitas 
dei... 


[6.] Feria sexta. Missa de sancta cruce. Introitus. Nos autem 
gloriari oportet .. . 


[7. Sabbato.| Missa de sancta maria. Introitus. Salve sancta 
parens ... 


8. Cf. van Dijk, Notae quaedam, loc. cit., 138. 
9. Fischer, op. cit., 121, n. 246. 
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[8.] Missa pro pace Introitus. Da nobis [sic] pacem domine 


[9.] Missa beate marie et omnium sanctorum oratio. Concede 
quesumus omnipotens deus... 


[10.] Missa pro ecclesia. oratio. Ecclesie tue... 


[11.] Alia missa pro ecclesia oratio A cunctis nos quesumus 


[12.] Missa pro papa oratio Deus omnium fidelium . . . 


[13.] Missa pro exercitu. oratio. Omnipotens sempiterne deus 
in cuius manu sunt... 


[14.] Missa pro sacerdote. Introitus. Cor mundum crea in 
me... 


[15.] Missa pro cuncto populo oratio Omnipotens sempiterne 
deus qui celestia . . . 


[16.] Missa pro peccatis oratio Parce domine.. . 


[17.] Alia missa pro peccatis oratio Exaudi domine quesumus 


[18.] Item alia missa pro peccatis vel tribulatione Introitus. 
Misereris omnium domine.. . 


[19.] Missa pro temptatione carnis. oratio Ure igne... 


[20.] Missa communis oratio Omnipotens sempiterne deus qui 
vivorum... 


[21.] In anniversario consecrationis pape. oratio. Deus qui 


licet sis magnus in magnis. mirabilia tamen gloriosus operaris 
in minimis conce[de] 


[(22.)] eorum. V Adiuva nos deus... 


[(23.)] Missa contra cogitationes malas oratio Omnipotens 
mitissime deus .. . 


[(24.)] Missa generalis oratio Pietate tua quesumus domine . . . 


[(25.)] Alia missa communis oratio Sanctorum tuorum inter- 
cessionibus quesumus domine .. . 
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[(26.)] Missa pro infirmis Introitus Deus in nomine tuo salvum 
. representari mereatur incolumis. Per. 


Series of votive Masses, different from that of the Friars 
Minor.’® Fol. CCII is missing; see n. 21. In the lower margins 
of fol. CC’ and CCI" a later hand added without its title the 
prayers of Haymo’s Mass Pro congregatione: Deus qui nos a 
seculi vanitate (Ordo missalis, n. 22). It is so clearly of 
Franciscan origin, that Bracaloni’* thought it to be the Mass of 
the profession of the friars. 


fol. CCIII**-CCV"™*. Missa in die depositionis introitus Roga- 
mus te domine deus noster .. . flos agri. ps. Benedic anima mea 
domine et noli omnia interiora [sic] V Requiem eternam V 
Benedic anima mea domino et noli oblivisci. 


Oratio Deus cui proprium est misereri . . . 


Epistola Fratres de temporibus autem . . . spem salutis per 
dominum nostrum iesum christum qui mortuus est pro nobis. 


Graduale Qui Lazarum resuscitasti . . . V Requiem eternam 


[Tractus| V De profundis ... V Fiant aures... V Si in- 
iquitates ... V Quia apud te... 


Evangelium. In illo tempore dixit iesus discipulis suis et turbis 
iudeorum Ego sum panis vivus . . . in novissimo die. 


Offertorium. Domine convertere et eripe ... 


Communio Lux eterna... 


Alia missa [oratio.| Quesumus domine ut famulo tuo .. . ut 
cum dies agni[tionis] meam sed voluntatem eius qui... hunc 
panem vivet in eternum. 


Mass Rogamus for the dead, known elsewhere in several 
forms.!® This one is even different from that to be found in the 


10. Cf. van Dijk, IJ carattere, loc. cit., 360 ff. 
11. Loc. cit., 361. 
12. Il primo rituale, loc. cit., 75. 


13. See, for instance, M. Andrieu, Les Ordines Romani I, 62, cf. loc. cit., 133, 
208, 383, and Annales Camaldulenses II, Venetiis 1756, 458. 
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Ordo commendationis animae on fol. CCIXY ff; see Franc. 
Studies VIII, 38. Fol. CCIV is missing; it contained probably a 
series of prayers and epistles, corresponding to the three gospels 
of fol. CCV"*. In the prayers still extant the copyist himself 
wrote the plural forms of address between the lines. 


fol. CCV". Ex ordine Romano oratio super lectum defuncti 
positum in rota clericorum. Dominus vobiscum. et cum spiritu 
tuo. Oremus. Non intres in iudicium ... alia oratio Fac 
quesumus domine . . . Kyrieleison tribus [vicibus] pater noster. 
Et ne. capitula. In memoriam ... Oremus. Deus cui omnia 
vivunt . . . alia oratio. Deus qui caritatis dona . . . secreta. 
Miserere domine quesumus . . . postcom. Divina libantes . . . 
Obtulimus maiestati. Per. 


Prayers probably taken from the Ordo sepeliendi clericos 
Romane fraternitatis of the pontifical of the Curia." 


fol. CCV™-CCV.**. Ordo minorum fratrum secundum con- 
suetudinem romane ecclesie ad visitandum infirmum. In primis 
pulsetur campana parvula. et fratres . . . et post hoc stupa 
proiciatur in igne [m]. 


fol. CCV**-CCVI™*. Ordo ad communicandum infirmum. In 
primis pulsetur campana parvula et fratres . . . prosit ad remedium 
sempiternum. per eundem christum d. n. amen. 


fol. CCVI"*-CCXII"*. Ordo commendationis anime. primum 
fiant letanie breves ad hunc modum. Kyrieleyson. Christeleyson. 
Kyricleyson. Sancta maria. ora pro eo . . . misericordissime 
pietatis absterge. (per christum dominum nostrum. Amen.) 
Sancti spiritus adsit nobis gratia. 


Pre-Haymonian revision of the Franciscan ritual for the Last 
Sacraments, being an adaptation of the original text of the 
pontifical of the Curia. The text of C, which does not belong 
to the best ones, has been published by Bracaloni.* In the 
third Ordo the entire Office of the dead and another Mass 
Rogamus have been inserted in this way: 


14. Cf. Andrieu, Le Pontifical Il, 505, n. 3; 506, n. 8; 507, n. 12; 508, n. 11. 
15. Loc. cit. 76 ff. 
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fol. CCIX'™*. Et deposito [corpore] in ecclesia preparent se 
fratres ad cantandam vigiliam. Ebdomadarius cum socio incipi- 
ant absolute sicut decet Regem cui omnia vivunt et sollempniter 
et [sic-cantant] totam vigiliam cum novem lectionibus. Invita- 
torium Regem cui omnia.. . 


fol. CCIX**. (Interim) Sacerdos cum ministris preparent se 
et decantetur missa sollempniter ordinata si tempus congruum 
fuerit. Ad missam. Introitus. Rogamus te domine . . . 
Graduale Qui Lazarum . . . [Tractus| Absolve domine animam 
eius ab... [V] Et gratia illi succurente . . . Offertorium. Sub- 
venite sancti dei . . . V Suscipiat te christus . . . Communio Qui 
Lazarum... 


The Office is entirely with musical notation; the Mass has 
only the music of the Offertory. Where needed, a later hand 
added in black the feminine forms of address between the text. 


fol. CCXII**-CCXIII**. Honorius episcopus servus servorum 
dei... Solet annuere sedes apostolica... Datum laterani. ij. 
kalendas decembris pontificatus nostri. Anno Octavo. 


Bull of Honorius III, containing the Rule of the Friars Minor; 
29 November 1223.16 One third of column CCXIII*” remains 
blank. 


fol. CCXIIII*-CCLI™. Incipiunt festivitates sanctorum per 
totum annum. In festo sancti Saturnini. Ad vesperum. Capi- 
tulum. ymnus. et versus. et antiphona ad magnificat de uno 
martire. oratio. Deus qui nos beati saturnini. .. Im festo 
sancti grisogomi martiris . . . intercessione liberemur. _ per. 


Proper of the Saints of the breviary, including the Common 
for Eastertide, fol. CCXXIII**-CCXXV"™=. Two leaves are 
missing: one between fol. CCXV and CCXVI, another num- 
bered CCL. Rubrics and texts as in the pre-Haymonian bre- 
viary, i. €. with some slight differences from Innocent’s Ordinary. 


fol. CCLI*®-CCLIX™®. In natalitiis apostolorum. Ad ves- 
perum. Capitulum. Fratres iam non estis hospites ... In 
nativitate evangelistarum ommia officia sicut in communi aposto- 


16. Critical edition: Opuscula sancti Patris Francisci Assisiensis in Bibliotheca 
Franciscana ascetica Medii Aevi I, Ad Claras Aquas 1904, 63 ff. 
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lorum ... In festo unius martiris ... ... In nativitate 
virginum ... In dedicatione ecclesie . . . porta celi. magnificat. 
oratio ut supra. 


Common of the Saints of the breviary. Incomplete to the 
extent of three folios: CCLIV, CCLV, CCLVI. 


fol. CCLIX*®-CCLX**. Incipit officitum beate marie virginis 
secundum consuetudinem romane ecclesie curie quod celebratur 
a vesperis. sabbati primi post pentecosten usque ad... ora pro 
nobis ad [sic] deum. alleluia. Item tunc non facimus istud 
officium quando facimus duplex offictum. et non dicimus oratio 
[nem] de apostolis et de pace. 


Office of Our Lady with rubrics identical with those of In- 
nocent III’s Ordinary. The word ecclesie in the title has been 
cancelled by the copyist himself. The words et usum, added 
after consuetudinem by Cholat'* and qualified as “une lecture 
douteuse”’, are, in fact, the last words of the preceding Office of 
the Dedication: ut supra. 


fol. CCLX**. Duplex officium facimus. In nativitate domini 
... et basilicarum petri et pauli. 


List of feasts of double rite, published by Cholat’* and Clop,” 
but incompletely because of an homoioteleuton in the text of 
C; the sentence /” ascensione. et in pentecoste. et duobus sequen- 
tibus diebus is missing. The list is a copy of that in Innocent 
IIl’s Ordinary. 


fol. CCLX**-CCLXII"*. In festo sancti Francisci. lectio. j. 
Vir erat in civitate asisii que in finibus vallis spoletane sita est 
. .. et omni hora muniti celestibus erudiret. 


Nine short lessons for the Office of St. Francis (4 Oct.), taken 
from the so-called Vita prima of Thomas of Celano.2° They 


. Op. cit., 55, note 1. 
. Op. cit., 47. 
. Loc. cit., 782. 


20. Published from this codex in AFH I, 64 ff; cf. AFH XXI, 254, note; AFH 
XXIX, 286 f.; Analecta Franciscana X, page XIII, n. 19, 
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are followed by nine lessons for the feast of St. Silvester (31 
Dec.), whose Office is entirely missing in the body of the 
manuscript, fol. XXIV’. 


Folio CCLXII™ blank. 


fol. CCLXII"- 264". [Introitus.| Requiem eternam dona eis 
... Requiem. Cum sanctis. Kyrie kyleyson [sic] Christeleyson. 
Kyrieleyson. Dies ire dies illa ... Pie iesu domine dona eis 
requiem. Amen. 


Slightly later addition of the choral parts of the Mass 
Requiem, followed by the sequence; all in square notation. Text 
and music are traditional; in the sequence the slight variants 
are: Iudicando responsura . . . ludex ergo cum censebit .. . 
Dum vix iustus sit securus . . . Quia sum causa tue vie... 
Querens me sedisti lapsus . . . Que resurget ex favilla... 
almost all slips of the pen. 


fol. 264". Domine exercituum ps. Deus venerunt gentes. 
Kyrieleison. Pater noster. et ne nos. V Exurgat deus. Non 
nobis domine non nobis. Salvum fac. Fiat pax. Esto. Oratio. 
Deus qui ammirabili providentia dencia [sic] cun[c]ta disponis. 
te suppliciter exaremumus [sic] ut terram quam inigenitus filius 
tuus proprio sanguine consecravit. de manibus inimicorum crucis 
eripias. ipsam quoque restituas cultui christiano ad laudem et 
gloriam nomini[s] tui. Vota fidelium qui ad eius liberationem 
insistunt. misericorditer dirigendo in viam salutis eterne. Per 
eumdem dominum nostrum. 


Addition made in virtue of the Lateran Council of 1215, 
whence Innocent III sent a letter dealing with the liberation of 
the Holy Land, in which he insisted once more on the prayers 
quoted.24_ They were to be said at Mass after the kiss of 
peace.”? 


21. Prayers for the Holy Land were already prescribed at the end of the 12th 
century; see J. M. Canivez, Statuta Capitulorum generalium Ordinis Cistersiensium 
I, Lovanii 1933, 172, n. 10 (anno 1194); cf. 181 f. 

22. Cf. Salimbene de Adam, O.F.M., Chronica in Monumenta Germaniae bis- 
torica XXXII, Hannoverae 1905-13, 237, and especially the interesting note from 
the Annales Ordinis Cartusiensis in Bracaloni, loc. cit., 86—The same prayers are 
to be found, for instance, in cod. 127 of Montecassino; cf. Bibliotheca Casinensis 





366 THE BREVIARY OF SAINT CLARE 


fol. 264°. Benedictiones autem tam in feriales [sic] quam 
in festivis diebus hec dicantur et non alie. in primo nocturno., 
dica(n|tur hee tres. prima Benedictione perpetua . . . doceat 
nos filius dei vivi. 


Blessings for matins, added in virtue of the Franciscan Ordina- 
tiones divini Officii.8 


fol. 264". Incipit ordo ad benedicendum mensam per totum 
annum. Congregatis fratribus ad prandium in refectorio .. . 
resumitur benedictio consueta scilicet. Oculi omnium in te. 


Grace before and after meals as given in Haymo of Faver- 
sham’s Ordinaries.** Addition made by the copyist or by a very 
similar slightly later hand. 


fol. 265"*-269"*. In festo beate katherine. In primis vesperis 
ant. Virginis eximie katherine martiris alme festa celebrare . . . 
{Jectio]. Igitur constantinus cum rem publicam in gallis .. . 
sternitur plebs impia. [Sequentia. O]das hec in die letas. Christo 
canat omnis etas ore voce fidibus . . . tu tuere nos celorum transfer 
ad palatia. Amen. 


Feast of St. Catherine of Alexandria, added in virtue of 
Haymo’s Ordinaries, introducing the feast into the Franciscan 
calendar.2> The Office, however, of the Ordo breviarii is taken 
from the Common, except for the lessons Regnante Maxentio 
Caesare filii Maximiani and the proper prayer; the Office?® and 
the legend?’ here given are followed by the prayers given in 
Haymo’s Ordo missalis. Of the last leaf there remains only a 
fourth part. On the recto side ends the sequence;?* on the 
verso there is the note [C]larae de civitatis asiscensis [sic], 
which gave rise to the tradition that the book was written for 
St. Clare and her nuns; see Franc. Studies VIII, 46. 





III, Montecassino 1877, 170.—The Chronica lohannis Vitodurani, O.F.M., Mon. 
Germ. Hist., Nova series Ill, Berolini 1924, 2, gives the prayers to be said 
before the Agnus Dei. 


23. Cf. AFH II, 67, n. 19. 

24. Cf. van Dijk, I] carattere, loc. cit.. LX, 359. 
25. Cf. loc. cit., LIX, 213 f. 

26. Cf. Chevalier, Repertorium bymnol., n. 21677. 
27. Not to be found in the Hagiographia latina. 
28. Not to be found in Chevalier, op. cit. 
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APPENDIX I 


Tue CALENDAR IN THE BREVIARY OF SAINT CLARE 


The fragmentary calendar in the breviary-missal of St. Clare 
is written in double columns, a fact which caused some diffi- 
culties in copying the feasts of three or more Saints. The leaf 
with the first four columns has been lost. 


In the codex the dates are according to the classic Roman 
reckoning and preceded by the Golden Numbers and the Sun- 
day Letters. The modern numbering of the days has been added 
here for practical purposes. At the beginning of each month 
there are the usual indications of its Hebrew and Greek name, 
the number of the days, etc.; at the end there are the, almost 
illegible, verses for the Dies Aegyptiaci, which in the calendar 
itself are indicated with the usual crossed p. They have been 
omitted in the following transcription.’ 


The abbreviations for sancti and sanctorum are usually Sci 
and Scor; I have here changed them to S. and Ss. The additions 
of later hands are given in brackets, the erasures by dots. 


24 viij Kal. Nativitas s. lohannis baptiste 

25 vij 

26 vj Ss. martirum Iohannis et pauli 

27 Vv 

28 iiij  S. leonis pape et conf. Vigilia apost. petri et 
pauli 

29 ij Ss. apostolorum petri et pauli 

30 ij | Commemoratio sancti pauli 


1. Franc. Studies VIl, 39 f. The mistakes there, under 27 July and 13 Sept., 
are not to be found in the manuscript. 

2. See H. Grotefend, Zeitrechnung des Deutschen Méittelalters und der 
Neuzeit, Bnd. 2, Abt. 2, Hannover 1898, 193 in Nachtréige zum Glossar; Muratori, 
Rerum Italicarum Scriptores Il, 2, Mediolani 1726, 1023 f. 
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[Tuli] 


Ss. martirum processi et martiniani 


Octava apostolorum petri et pauli 


Ss. martirum vij fratrum et ss. Rufine et secunde 
S. pil pape et martiris 

Ss. martirum naboris et felicis 

S. anacleti pape et martiris 


Ss. quirite et iulite martirum 
ij Kal. aug. 
j S. alexii confessoris 
S. simphorose cum vij filiis suis martirum 


S. margarete virginis (et martiris. non minuas 
sanguinem) 
S. praxedis virginis 
22 j  S. marie magdalene 
23 S. apolinaris episcopi et martiris 
24 i S. cristine virginis et martiris. Vigilia 
25 iij S. iacobi apostoli et s. cristofori martiris 
26 vij___ S. pastoris presbiteri et confessoris [martiris 
27 vj S. pantaleonis martiris [martiris et innocentii 
pape et 
28 Vv Ss. martirum Nazarii et celsi et victoris pape et 
29 iiij © Ss. martirum simplicii faustini et beatricis s. 


[Tulii] 20, Erased line. The original text as well as the addition almost illegible. 
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Ss. martirum abdon et senen [felicis pape et 
martiris 


[ Augusti] 


S. petri in vincula ss. machabeorum martirum 
non. S. stephani pape et martiris 

Inventio corporis sancti stephani protomartiris 

S. iustini presbiteri et martiris 

(festum nivis) (S. dominici confessoris ordinis 
[pred]ica to[rum]) (in ecclesia beate marie 
maioris de urbe) 

S. sixti pape et mart. et ss. felicissimi et agapiti 
martirum 

S. donati episcopi et martiris 

Ss. martirum Cyriaci largi et smaragdi 

S. romani martiris. Vigilia laurentii 

S. laurentii martiris 


Ss. tiburtii et susanne virginis et mart. (et s. 
Ruphini ep. et mart.) 


S. ypoliti et sociorum eius martirum 
Kal. sept. S. eusebii presb. et conf. commemoratio 
et vigilia domine nostre 
as[s|umptio beate marie Virginis 


XVj octava sancti laurentii 
xv _ S. agapiti martiris 
xiiij (S. ludovici episcopi et confessoris et frater 
minor) [sic] 


xiij (S. Bernardi) 


[Augusti] 5. Additions by different hands. 11. The words episc. et mart. have 


been written in the margin. 12. Erasure, perhaps of the feast of St. Clare, added 
after 1256. 
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xi 
xj Ss. Timothei. ypoliti. et simphoriani martirum. 
octava 
x 
ix Vigilia 
viij  S. bartholomei apostoli . .. (lodovici) .... 
vij_ __S. zepherini pape et martiris 
"7 
v __S. augustini episcopi et conf. et s. hermetis 
martiris 


decollatio sancti lohannis baptiste et s. sabine 
virg. et martiris 


Ss. martirum felicis et audacti 


[Septembris] 


Kal. sept. _ Ss. xij fratrum et s. egedii abbatis 
iiij mon. S. antolini martiris 
iij 


i 


1 

2 

3 

4 

5 non. 
6 

7 vij 
8 


vj  Nativitas beate marie virginis et s. adriani 
martiris 

9 Vv S. gorgonii martiris 

10 iiij 

11 iij Ss. martirum proti et Jacinti 

12 ij 

13 idus 


30. Audacti instead of Adaucti is common in the manuscripts, 


[Septembris] 1. Erroneously the xij was corrected into vij, probably in con- 
sequence of the mistake in the title of the feast on fol. CCXLII™-*: In festo sanc- 
torum vij fratrum. 
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xvilj Kal. oct. Exultatio sancte crucis et ss. cornelii et 
cypriani martiris 

xvij __S. nichomedis martiris 

j Ss. eufemie lucie et geminiani martirum 


XVj 
XV 
xij 


xm 
xij S. eustachii et sociorum eius martirum. vigilia 
xj S. mathei apostoli et evangeliste 
x  §. mauritii cum sociis suis martirum 
ix _ S. lini pape et martiris (et tecle virginis) 
vi 
vij (S. firmini episcopi et martiris) (ambian[ensis]) 
vj __ S. cipriani episcopi et martiris et s. iustine virg. 
et mart. 
v Ss. martirum cosme et damiani (+) 
ai) 
ij  Dedicatio basilice s. michaelis archangeli 
ij S. ieronimi presbiteri et confessoris 


[Octobris] 


Kal. Oct. 
vj 


1 
2 
3 Vv 
4 iiij  Nativitas Beati patris francisci ordinis fratrum mi 
5 ij § morum fundatoris et primi ministri.... du 
6 ij plex festum 
7 non. &. marcii pape... . et sergii et bachi marcelli 
8 et apulei martirum 
"95. Me, Flemins, bishop of Amiens; addition by two different hands. 

27. Cross added at San Damiano after the codex had come there. 


[Octobris] 2. Erasure; perhaps of the Translatio sancte Clare. 
5. Erased either an m[aius], an m or a u. 
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bie 
vj 
v 


ili} 
i 
j 

idus 
xvi 

xv} 
XV 

xillj 

xi 

xi 
xj 
x 
ix 

vi 

vi 
vj 
Vv 

ill} 
i 


3 


Kal. nov. 


i 
i 


4 ij 


Ss. dionisii rustici et eleuterii martirum 
S. Cerbonii episcopi et confessoris 
Octava beati francisci duplex festum 


Kal. nov. 


S. luce evangeliste 


Ss. martirum crisanti et darie 
S. evaristi pape et martiris (et domitille martiris) 
Vigilia 


Ss. apostolorum symonis et iude 


Vigilia omnium sanctorum 


[ Novembris ] 


Festivitas omnium sanctorum (cesarii benigni 
martirum. 0) 


non. 


(S. valentini martiris. marcelli episcopi et con- 
fessoris) 


Ss. martirum vitalis et agricole 


9. After dionisii there is an mf[artiris], expunged by the copyist himself. 
[Novembris] 1. Addition in the same handwriting as that on 26 Oct. 
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viij id. S. leonardi confessoris 


bea 
vi 

Vv 
i 
ij 


j 


idus 


Ss. quatuor coronatorum martirum 

dedicatio basilice salvatoris (et s. theodori mar- 
tiris) 

Ss. triphonis et respicii martirum et nimphe 
virginis 

S. martini episcopi et confessoris et s. menne 
martiris 

S. martini pape et martiris 

S. bricii episcopi et confessoris 


xvilj Kal. dec. 


i 
xj 
xV 
xi 
xi 
xi 
s 
x 


ix 


vij 
vj 
Vv 
itt) 
iij 
ij 


1 Kal. dec. 


dedicatio basilicarum apostolorum petri et pauli 
S. pontiani pape et martiris (et s. helisabeth) 


S. cecilie virginis et martiris 

S. clementis pape et martiris et s. felicitatis 
S. grisogoni martiris 

(S. catherine virginis et martiris) 

S. petri alexandrini episcopi et martiris 


S. saturnini martiris. Vigilia 
S. andree apostoli 


[Decembris ] 


19. Cod.: potentiane. 
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iiij non. S. bibiane virginis 

ij 

j 
non. 
vi 


vj 
v 
i 
i 
ij 
idus 


S. barbare virginis et martiris 

S. sabe abbatis et confessoris 

S. nicholay episcopi et confessoris 

S. ambrosii episcopi et confessoris 

..« (conceptio beate marie virginis) ... 


S. melciadis pape et martiris 
S. damasi pape et confessoris 


S. lucie virginis et martiris 


xvilij Kal. ian. 


— 
xvi 
xv) 
xV 
xi 
xi 
xi 
5 
x 


Vigilia 
S. thome apostoli 


Vigilia domini nostri ibesu christi et s. anastasie 
martiris 


Nativitas domini nostri ibesu christi 
S. stephani protomartyris 

S. iohannis apostoli et evangeliste 
Ss. innocentum 

S. thome archiepiscopi et confessoris 


S. silvestri pape et confessoris 
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APPENDIX Il 


Norges oN THE RoMAN Orpver Quando presbyter 
parat se 


The history of the Roman order for solemn or high Mass 
Quando presbyter (sacerdos) parat se ad celebrandum missam 
secundum consuetudinem Romanae ecclesiae (curiae) dicat bos 
psalmos Quam dilecta (amabilia, in the so-called Roman Psalter) 
. . - has not yet been studied thoroughly. From the thirteenth 
century onwards it occurs in many missals, often beginning only 
with the first rubric of the Mass Paratus autem (sacerdos) intrat 
ad altare dicens Introibo’ . . . , but it is certainly very ancient 
and P. Batiffol,? who believed it to be of Franciscan origin, is 
evidently mistaken. Bernold of Constanz (d. 1100) must al- 
ready have known a similar Ordo. His Micrologus begins with 
the words quoted above* and contains evident allusions to 
rubrics of the same Ordo. A comparison between Bernold’s 
work, the twelfth century order of codex Salisb. 159 in the 
Nationalbibliothek of Vienna* and the order of a Lateran (?) 
missal quoted by Bannister in the Rassegna Gregoriana’ might be 
useful in gauging the tradition. The highly interesting and im- 
portant study of B. Luykx, Ord. Praem.,° who is collecting the 
Ordines of the Mass of the eleventh and twelfth centuries, will 


certainly bring more light to bear on the problem of the Roman 
version. 


1. So, for instance, in the editio princeps of the Roman missal, Milan, 1474, re- 
printed in the 17th volume of the Henry Bradshaw Society, London, 1899, and 
from this in P. Alfonso, O.S.B., I riti della Chiesa. III. La santa Messa, Roma s. a. 
(1945), 125 ff. 

2. Legons sur la Messe, Paris 1920 (6th ed.), 4 ff. 

3. Cf. PL 151, 979; chapter 1. 

4. Fol. 1208-139: Ordo sacerdotalis officii secundum romanam consuetudinem. 
Presbiter cum se parat ad missam ... See Tabulae I, n. 448. 

5. VII, 1908, 157 ff., cod. A, fol. 174%. For my detailed knowledge of this 
manuscript I am indebted to the kindness of my confrére L. Brinkhoff, O.F.M. 


6. Cf. Essai sur les sources de P “Ordo Missae” prémontré; offprint from 
Analecta Pr stratensia, Tongerloo, 1947. 
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In relation with the Breviary of St. Clare, it seems desirable to 
draw attention to the need of a critical edition of the Quando 
presbyter, as it is to be found in the thirteenth century docu- 
ments. The matter available for such an edition is abundant. 
Yet, at the present stage of our knowledge, there are some dif- 
ficulties which have to be solved previously. Even the notes 
given in the breviary-missal of St. Clare may be useful for this 
purpose. 

In 1937, J. Brinktrine published an order Quando presbyter® 
from the Vatican codex Ottobon. lat 356 (Br), a late thirteenth 
century Roman sacramentary with rubrics taken from the Ordi- 
nary of Innocent III. Together with an almost identical and 
only slightly later copy, now in the bibliothéque municipale 
of Avignon, 100, the manuscript itself has been extensively de- 
scribed by M. Andrieu,* who considers both codices to be mis- 
sals of the papal chapel. The importance of Andrieu’s con- 
clusion is obvious and induced Brinktrine to present the order of 
the Vatican codex as that of the Roman court. 


Andrieu’s statement, however, is not without difficulties, nor is 
Brinktrine’s supposition entirely convincing. In addition to the 
fact that both manuscripts are not missals but only sacramentaries,® 
it is evident that not every breviary, missal, or sacramentary with 
papal rubrics was necessarily written for or used in the papal 
chapel. The Breviary of St. Clare is already an example of this, 
but in the case of the two sacramentaries the Roman lection- 
ary discovered by P. David’ in the bibliothéque nationale of 
Paris, cod. lat. 755, points to conclusions which are difficult to 
reconcile with the so far accepted opinion of Andrieu. 


7. Epbemerides liturg. LI, 1937, 199 ff., reprinted in Alfonso, op. cit., 120 ff. 

8. Le Missel de la Chapelle papale a la fin du XIIIe siécle in Miscellanea Ebrle 
II, Studi e testi 38, Roma 1924, 348 ff., 360 ff. Cf. J. Brinktrine, Consuetudines 
liturgicae in functionibus ... papalibus observandae e sacramentario cod. Vatican. 
Ottobon. 356 in Opuscula et textus .. . Series liturgica, fasc. 6, Monasterio, 1935. 

9. If the Roman Curia did not have missals at the end of the 13th century, 
the Friars Minor, who had missalia plena already before Haymo of Faversham’s 
correction, did not follow the Curia in this point; obviously for practical purposes. 

10. Un légendier Romain du temps d’Innocent IV et d’Urbain IV, Paris, 1936; 
Offprint from the Collectanea theologica (Lwow) XVII, 1936. 
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Both the sacramentaries and the lectionary have the same calen- 
dar and a corresponding Proper of the Saints, which are highly 
developed. They contain a series of Irish and Norman Saints, 
whose cult was widespread in France but foreign to the Roman 
tradition. Andrieu suggested that they were introduced into the 
liturgy of the Court about the middle of the thirteenth century, 
either by Innocent IV, who was living in Lyons for about seven 
years (1244-51), or by his successors Urban IV or Clement IV, 
who, being Frenchmen, occupied the Apostolic See for another 
seven years (1261-68). This supposition, however, seems rather 
unlikely. Neither during the whole of the twelfth century, when 
the papal court was wandering all over Europe, nor in the 
fourteenth century during the long sojourn at Avignon did the 
papal liturgy undergo such strong influence from local cult and 
liturgy as that which Andrieu relates to the few years above 
mentioned. Moreover, none of the contemporary and _ later 
liturgical documents of the Court contain any references to 
those feasts. The Proper of the Saints of the Ordo Romanus 
XIII, which is lacking in the edition of Mabillon but to be found 
in cod. 526 of the bibliothéque de |’Arsenal in Paris,“ is ab- 
solutely traditional. New changes are carefully noted,’ but 
there is no trace of these French Saints. The fourteenth century 
copy of Innocent’s Ordinary has interpolations of every kind; 
some of them are explicitly given as changes introduced by 
Gregory IX, Innocent IV, Urban IV, Boniface VIII, and Clement 
IV, but, again, among the new feasts there is no one for the 
Saints in question. Finally, the calendar of the lectionary in the 
bibliothéque nationale of Paris, has some slightly later additions, 
from which must be concluded that the book was not used at 
the papal court but rather in connection with St. Peter’s.* In 
view of these facts, it appears that Andrieu’s assertions require 
further investigation. 


11. Cf. Andrieu, Le Pontifical Il, 49 ff. 

12. For instance, fol. 100-8: In festo sancti Nicholai fit offictum ut de con- 
fessore episcopi et proprii canta[n|tur ymni ad nal[tutinum; sic) ad laudes ad 
vesperas et versus et antiphone ad benedictus et magnificat et R Ex eius tumba 


cum prosa Sospitati et hoc de novo. Nam antiquitus non consuevit et utitur colore 
albo. 


13. See the study of David, loc. cit. 





378 THE BREVIARY OF SAINT CLARE 


Considering in detail the order of the Mass as given in the 
Vatican sacramentary, Brinktrine’s adherence to the opinion of 
Andrieu presents similar difficulties. First of all, the book was 
obviously not written for the use of the pontiff, even if it could 
be proved that it was intended for the papal chapel. The pope’s 
order of the Mass is to be found both in the Ordo Romanus XIV 
of cardinal Stefaneschi"* and in a missal of Clement V (1305-14) 
now in the Fitzwilliam Museum, Cambridge, McClean 51,’° and 
it may well be regarded as originating at least in the second half 
of the thirteenth century. The liturgical text is identical 
with that of the (Franciscan) tradition of the Quando presbyter, 
which is to be found in C (except for the kiss of peace), the 
two pre-Haymonian Franciscan missals in the biblioteca nazionale 
of Naples, VI. G. 38,* and the biblioteca comunale of Assisi, 
607,"* and the many missals (M) founded on Haymo of Faver- 
sham’s Ordo missalis. The rubrics, too, are traditional, but they 
have been completed so that the whole is proper to the pope only. 


The order in the Vatican sacramentary has no relation what- 
soever with this revision for the pope. On the contrary, it is 
very near to the traditional form of the Quando sacerdos, but 
there are both in the rubrics and in the text divergences, which 


14. PL 78, 1185 ff., cap. 71. 


15. Cf. Montague Rhodes James, A descriptive Catalogue of the M°Clean col- 
lection of Manuscripts in the Fitzwilliam Museum, Cambridge, 1912, 101 ff. The 
order is repeated five times; the first time it is complete, the other times it begins 
after the Introit, exactly as in the Ordo Romanus, loc. cit., cap. 72. The arms 
of Clement V occur on fol. 22", 23 and 98"; those of Paul II (1464-71) in a 
later addition of prayers, fol. 132"; whilst an addition, made under Sixtus IV in 
1475, has an ornamentation of oak leaves and acorns, peculiar to the arms of the 
Roveri; see D. L. Galbreath, Ecclesiastical Heraldry, 1. Papal Heraldry, Cam- 
bridge, 1930, 76 f., 85 f., 86. The orders, except that of the first Mass of Christ- 
mas, give after the gospel the ceremony to be performed before and after the 
sermon, including the prayers and rubrics for the indulgences. 

16. Cf. A. Ebner, Quellen und Forschungen zur Geschichte und Kunstge- 
schichte des Missale Romanum im Mittelalter. Iter Italicum., Freiburg im Br., 
1896, 120 f., and 313 ff., where he published the order of the Mass. 

17. Fol. 36'-®-39r-», There are two unusual rubrics, probably private addi- 
tions; fol. 36v-8 for the Secreta: Post hoc sequitur secreta. si est una. quando ad 
finem pervenitur. scilicet per dominum. hec dices alta voce. Si vero plura dices 
sub silentio . . . alta voce incipies; another, fol. 38%->; Libera nos quesumus .. . 
Patenam osculens [sic] et signa te. 
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reveal that it was adapted for an episcopal church outside the 
papal palace. 


The divergences in the rubrics are of two kinds. Some ru- 
brics have been elaborated in order to suit the use of a bishop as 
well as of a priest:** 


Quando (episcopus vel) presbiter parat se . . . reddito 
turribolo ipsi diacono (revertitur ad sedem, si est episcopus, 
et) perlegit introitum ... antequam dicat Dominus vobiscum 
(si est sacerdos) deosculatur altare. (Si est episcopus ille 
qui celebrat, stans ante sedem dicit Pax vobis in sollempnibus 
diebus, et in ferialibus dicit Dominus vobiscum. Item) 
quando dat benedictionem diacono... 


The words placed in brackets go beyond the general bearing 
of the other rubrics, which elsewhere in the order consider the 
celebrant as being only a priest. Moreover, the awkward way 
in which the bishop has been dragged into the matter suggests 


that it was not Br that was drawn directly from the original, 
but rather the other manuscripts; and consequently that Br 
can hardly be regarded as an official copy. 


Then again the order lacks a few rubrics, which constantly are 
to be found in the tradition of M, while others have been ren- 
dered in a slightly different fashion. They are of little im- 
portance in the whole, but weaken once more the authority of the 
codex. 


The exceptional position of Br reveals itself also in the follow- 
ing texts, which are foreign to the other manuscripts: 


The versicle Adiutorium nostrum ...R Qui fecit celum 
. . . just before the psalm Iudica me. According to M it is 
to be said before the Confiteor; 


The versicle Confitemini domino . .. R Quoniam in 
seculum ... instead of the versicle Adiutorium before the 
Confiteor;” 


. Brinktrine, loc. cit, 199 and 201; Alfonso, op cit, 120 f. 
. The codex 526, in the Arsenal of Paris, contains a supplement to the Ordo 
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The absolution Dominus vobiscum. Exaudiat nos omni- 
potens ... after the prayer Aufer a nobis; 


The absolution A vinculis peccatorum nostrorum.. . 
after the prayer Oramus te domine;”° 


The washing of the hands after the gospel with the prayer 
Largire sensibus nostris . . . followed by a prayer during 
the spreading of the corporal In tuo conspectu domine hec 
nostra munera ... 


The prayer Ex latere Christi sanguis et aqua . . . before 
Deus qui humane substantie, during the pouring of the water 
into the wine. 


Thus the very strong suspicion arises that Br is not a com- 
pletely reliable testimony for the tradition of the Ordo. Even 
should the order of the Avignon sacramentary conform to Br— 
which has still to be checked—the concordance would not be 
astonishing. Both codices belonged to the same Roman church, 


for which the lectionary of the bibliothéque nationale was also 
written. This church was in close relation with the papal court 
—this on the evidence of the rubrics—yet, it cannot be identified 
with the pope’s chapel, unless it is proved that the tradition of 
both the Franciscan and Curial books is less authentic and trust- 
worthy in the details above mentioned. 


Returning to the order Quando presbyter, it seems advisable to 
collect first of all as much material as possible. I transcribe, there- 





Romanus XIII. Beginning with the words Dicto de officiis dicendus est de 
obsequiis que circa dominum papam fiunt, it states that during the Mass of a 
chaplain in the presence of the pope, the latter is free to choose the versicle he 
likes; fol. 103'-®: et sic papa dicit Adiutorium nostrum vel Confitemini etc. et sic 
facit confessionem. 

20. Haymo of Faversham’s order for private Mass and conventual Mass on 
ferial days, which is entitled secundum consuetudinem Romane ecclesie and, in 
fact, keeps to the tradition of M (at least for the texts), states explicitly: 
(sacerdos) vadit ad dexterum cornu altaris et ibidem stans, sine aliquo versu 
precedente, incipit legere introitum ... The best modern edition of this order 
Indutus planeta sacerdos is that of V. Kennedy, The Franciscan Ordo Missae in 
the thirteenth century in Mediaeval Studies (Toronto) II, 1940, 204 ff. The 
conclusions of the introduction are entirely wrong. For other editions see van 
Dijk, Notae quaedam, loc. cit., 140. 
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fore, the series of notes which in the Breviary of St. Clare follows 
the order of the Mass. Actually, it confirms the testimony of 
the tradition and as such contradicts that of Br. 


The text which is to be found in the rubrics of M and Br is 
printed here in a somewhat smaller type. Corrections and addi- 
tions, placed in square brackets, are founded on the manu- 
scripts, as will be indicated in the variants. 


[fol. CXVIII**.] Hic notantur notule qualiter sacerdos agere 
debeat cum stat ad sacrificandum. scilicet qualiter debeat facere 
cruces super calicem aut super corpus domini et quando. 


[1.] In primis cum incipere debet. Te igitur. inclinet se ante 
altare et cum omni humilitate dicat. Te igitur. 

[2.] cum venerit ubi dicit. et petimus. ibi erigat se et osculetur 
altare et erectis manibus dicat Uti accepta. 

[3.] cum venerit ubi dicit, bec dona. ibi ter signet tam super hostiam 
quam. super calicem. 

[4.] cum venerit ubi dicit. Quam oblationem tu deus in omni- 
bus quesumus. ibi communiter signet tam super hostiam quam super calicem. 

[5.] cum venerit ubi dicit Ut nobis ibi separatim semel signet super 
hostiam et postea super calicem. 

[6.] cum finierit domini nostri ibesu christi ibi accipiens hostiam 
reverenter levet eam iunctis manibus dicendo. Qui pridie. et teneat ispsam 
usque Simili modo. 

[7.] cum finierit. Hoc est enim corpus meum. ibi reponat hos- 
tiam. et levet calicem dicens. Simili modo. 

[8.] cum finierit ubi dicit Item tibi gratias agens. ibi deponat cali- 
cem in altare. tenens cum sinistra manu. €t dextera benedicens. et benedic- 


cione facta iterum elevet [et teneat eum usque Unde et memores. | 


n. 3 ter] tunc C n. 4 communiter <tercio> Br, M 

n. 5 separatim] separatem C n.6 ipsam] eam M 

Simili modo] Unde et memores C; cf. lin. 21. 

et... modo] om. Br. n. 8 deponat] ponat Br; deponat, reponat M 

altare <et> Br et dextera] om. et Br benedicens] bene- 

dicat Br, multi cod. M 

iterum <parum> Br et... memores] om. C, cf. lin. 16; ita M, om. 
Br 
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[9.] cum finierit In mei memoriam fatietis ibi reponat calicem. 

[10.] cum finierit ubi dicit. de tuis donis ac datis. ibi tres primas 
cruces fatiat super panem et calicem. quartam super panem. quintam super 
calicem. 


[11.] cum finierit ubi dicit. immaculatam hostiam. ibi inclinet se 
sacerdos. 


[12.] cum fuerit ubi dicit. Ut quot[ quot]. ibi erigat se et deos- 
cul[le}tur altare. 

[13.] cum finierit ubi dicit. sacro sanctum filii tui corpus. ibi 
primo super hostiam deinde super calicem signet. pOSt€a signet se ipsum dicens. 
Omni benediccione. 

[14.] cum finierit per eumdem christum dominum nostrum 
amen. ibi percutiat pectus suum aliquantulum altius dicens. Nobis quoque 
peccatoribus. 

[15.] cum fuerit ubi dicit. Per quem hec omnia domine sem- 
per bona creas. ibi tercio simul signet super hostiam et calicem dicens 
Sanctificas. 

[16.] cum finierit et presta[s] nobis ibi discooperiat calicem et ac- 
cepta hostia tercio cum ea signet super sanguinem dicens. Per ipsum. 

[17.] cum finierit Et in ipso. ibi cum hostia bis inter se et calicem 
signet dicens Est tibi deo patri. 

[18.] cum finierit Omnis honor et gloria. ibi cum dextera manu 
tenens hostiam. calicem parum erigat cum utraque manu et dicat. Per omnia 
secula seculorum. et sic deponat calicem. et cooperiat dicens. Oremus 
preceptis salutaribus. 


[19. fol. CXVIII**.] cum expleverit Da propitius pacem. in 
fine ubi dicit. [nm] unitate Spiritus sancti deus. ibi accipiat patenam 


. 11 inclinet] inclinat Br, multi cod. M 
. 12. deosculetur] osculetur Br, M 
. 13. se ipsum] se in facie Br dicens] om. Br. 
n. 14. pectus suum aliquant.] aliquant. pectus suum C; om. aliquant. Br 
altius] om. Br 
n. 15. tercio simul] super utroque tertio Br super ... dicens] om. Br 
n. 16. cum ea] eam Br 
n. 17. dicens] om. Br 
n. 18. deponat] reponat Br 
n. 19. 2 accipiat] accipit Br signet] signat Br 4 cum 
hostiam] ita Br, M; M etiam: super calicem 7 m partem] ita Br, M 8 
erecto <altius> Br dicat <aliquantulum quam prius> Br 
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et signet se cum ipsa. et submittens eandem hostie ponat hostiam in patena et 
discooperiat calicem. et [cum] reverentia frangat [hostiam] per medium. 
[super patenam] et mediam que est in dextera manu ponat in patena. €t de 
illa que est in sinistra ac[ci]piat particulam. et que remanet in sinistra adiunga- 
tur particule que est in patena. €t illa[m partem] que remanet in dextera teneat 
super sanguinem. et calice parum erecto dicat. Per omnia secula seculorum. 
Postmodum autem cum ipsa particula tercio signet tantum super sanguinem 
dicens Pax domini sit semper. et sic cum oratione que sequitur ponat 
particulam in sanguine dicens. Fiat commiuixtio. 

[20.] Finita oratione. Domine ibesu christe qui dixisti apostolis 


tuis ibi elevet se et osculetur altare dans pacem ministro dicit. Pax christi 
et ecclesie. Postea inclinatus autem dicat hanc orationem. antequam com- 
municet. Domine ibesu christe fili dei vivi. Postea alia oratio Per- 
ceptio corporis et sanguinis. 

[21.] Finita ista oratione. ibi remota palla super calicem accipiat 
patenam et erigat aliquantulum. et cum dextera manu recipiat corpus domini. 
et teneat super patenam dicens cum reverentia. et humilitate. Panem celes- 
tem, et orationem que Sequitur. tribus vicibus. Domine non sum 


dignus. et sic signet se cum corpore et reverenter sumat. si quid [inde] 
remanserit in patena cum digito reponat in calice ¢€t sanguine. 


Quociens sacerdos altare debeat osculari. 


[1.] In primis facta confessione, posito incenso in altari. [sic] 
et cantatis secreto orationibus consuetis. accedat ad altare et 
osculatur. 

[2.] Item cantato Gloria in excelsis deo. cum cantari debet. 
antequam dicat Dominus vobiscum. osculetur altare. 

[3. Item cantato evangelio. antequam dicat Dominus vobiscum. 
osculetur altare. ] 

[4.] Item receptis hostia et calice. incensatis hostia et altari. 
incipit orationem Suscipe sancta trinitas. Qua finita. erigat se. et 
osculetur altare. et dicat populo. Orate fratres. 


n. 19. 11 ponat] mittat M sanguine] sanguinem M multi cod. ponat 
.... dicens] om. Br 

n. 20. dicit] dicens M multi cod. Pax . . . ecclesie] Pax tecum Br, 
M dicat] dicit Br 

n. 21. cum corpore] cum ipso corpore domini Br et] ac Br 
reverenter <eum> Br inde] ita M si quid . . . calice] om. Br 

n. 3. Item... altare] om. C 
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[5.] Item in principio secrete. inclinatus incipit. Te igitur. 
usque. Uti accepta. et tunc erigat se et osculetur altare. 

[6.] Item cum venerit ad locum illum. Supplices te rogamus et 
inclinatus usque quotquot. debet se erigere. et osculari altare. 

[7.] Item cantato Agnus dei. incipit orationem. Domine ibesu 
christe. Qua finita. osculetur altare. et dat pacem ministro. 

[8.] Item post communionem. finitis orationibus  secretis. 
antequam dicat dominus vobiscum. osculetur altare. 

[9.] Item cantato Benedicamus domino. vel Ite missa est. et bene- 
dicto populo. et secrete dicta oratione. Placeat tibi sancta trinitas. oscule- 
tur altare et dicat. Tritium puerorum. 


Quando cantatur Gloria in excelsis deo. vel non. 


A dominica de [fol. CXIX™*] adventu usque ad nativitatem 
domini non cantatur. nisi in festo .ix. lectionum. A septuagesima 
usque ad pascha non cantatur nisi sit festum .ix. lectionum. 
preterquam v*. feria ante pascha. In reliquis autem dominicis et 


festivis diebus generaliter cantatur. 


Quando cantatur Credo in unum deum. 


In natali et in omnibus sollempnitatibus domini et in octavis 
earum. In festivitatibus sancte crucis et beate virginis usque ad 
octavas assumptionis. In festivitatibus angelorum. apostolorum. et 
octavis petri et pauli. et dominicis diebus. Et in dedicationibus 
ecclesiarum. Et in octava sancti laurentii. pro eo quod venit infra 
octavam beate virginis. Item in octava beati Iohannis baptiste pro 
eo quod est infra octavas apostolorum. 


Item nota quod si infra ebdomadam cantetur missa de dominica. 
vel de spiritu sancto vel de beata virgine. sive de aliis sanctis 
non dicitur Gloria in excelsis deo. Item nota quod a pascha 
usque ad pentecosten dicitur Gloria in excelsis deo. 


n. 8. antequam .. altare] rubric in M, om. Br 


n. 9. secrete] secreta C Item ... oratione] rubric in M, om. Br osculetur 
. . . dicat] rubric in M, om. Br 


Quando cantatur Credo .. . pro eo quod venit] pro eo quod veniunt C 
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Item nota quod si festum .ix. lectionum venerit die dominico 
et fiet de festo dicimus Credo in unum deum. non propter festum. 


sed propter diem dominicum. nisi fuerit aliquod festum de predic- 
tis. 


The treatise is composed of two parts, each of which is di- 
vided into two others. The first part is a collection of 21 ru- 
brics for the ceremonies during the Canon, completed by a list of 
9 (in the codex 8) notes for the kissing of the altar during Mass. 
The second part consists of two rather general rules for the use 
of both Gloria and Credo; they are followed by two short notes 
concerning the same matter.” 


The statements of the second part are also to be found in 
the two sacramentaries* and in the fourteenth century Ordo 
Romanus XIV." They must have been drawn from the text on 
which the latter was based, probably the ceremonial of the 
Roman Curia, which so far has not been traced.** In fact, the 
rubrics were in force long before that Ordo was composed. 
Thus the exception made for the Gloria to be omitted in votive 
Masses of the Holy Ghost and Our Lady was customary in the 
Roman Curia at the beginning of the thirteenth century. In- 
nocent III referred to it in a letter of 1206*° and his reference 
was incorporated in the Decretals of Gregory IX. Then, about 
the middle of the century, the tradition, being contrary to usages 


outside Rome, became a burning question in the Franciscan 
Order.”* 


21. They have still to be compared with the notes on fol. 148 of the pre- 
Haymonian missal in the biblioteca nazionale of Naples, VI. G. 38. In that of 
Assisi, 607, they may have been erased, since the rubrics have been corrected with 
the aid of the more precise version of Haymo’s Ordo missalis. 

22. Cf. Andrieu, Le Missel, loc. cit., 368. 

23. PL 78,1180, cap. 65. 

24. Cf. Andrieu, Le Pontifical Il, 287. Parts of it seem to have been preserved 
in cod. 526 in the Arsenal of Paris, see Andrieu, op. cit., 49 ff., and in cod. 
Toulouse, bibliothéque municipale 67, cf. op. cit., 210 ff. Also the various revi- 
sions of the Ordinationes divini officii must derive from it; see van Dijk, IJ 
carattere, loc. cit.. LIX, 198, note 92, and perhaps even Haymo’s Indutus planeta. 

25. Epist. archiepiscopo Bracarensi, PL 215,811. 

26. Lib. Ill, tit. 40, De celebratione Missae, cap. 4; ed. Friedberg II, 636. 

27. See van Dijk, Notae quaedam, loc. cit., 158 ff. 
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Can it hence be concluded that the notulae of the first part 
also derive from this ceremonial ? It is difficult to answer this 
question directly, but similar collections were to be found else- 
where in official documents. Thus, Haymo of Faversham’s 
treatise Indutus planeta sacerdos contains three lists similar to that 
for the kissing of the altar in C. They are entitled De iunctione 
manuum, De inclinationibus, and De osculo altaris.* A com- 
parison between the latter series and that of C reveals that the 
copy of C is not quite complete. According to Haymo, the 
altar had to be kissed not eight but nine times, i. e., also between 
the gospel and the following Dominus vobiscum. The scribe of 
C has probably omitted this because of a homoioteleuton. Thus, 
after n. 2, ending with the words osculetur altare, there should 
follow what has been printed in square brackets under n. 3: 
Item cantato evangelio . . . osculetur altare. 


Furthermore, it has to be noted that the list of C, as well as 
that of Haymo, has been conceived as complete in itself; that is 
to say, it was not intended as a mere completion of the preced- 


ing series of motulae. Otherwise, the kisses of the altar mentioned 
under the nn. 5, 6 and 7 could have been omitted. They are 
already mentioned under the nn. 2, 12 and 20. 


The collection of the 21 notes at the beginning of the treatise 
has a forerunner in the Ordo VII of Andrieu’s Ordines Romani, 
entitled Qualiter quedam orationes et cruces in Te igitur agende 


28. The treatise was copied very often into the Roman missals instead of, 
together with or mixed up with the Quando presbyter parat se. In such cases the 
lists are often missing. So, for instance, in the codices: Einsiedlen, Stiftsbibliothek 
635 (118), s. XIV, till the Canon, without lists; Florence, biblioteca Laurenziana 
Edil. 104, ao 1456, till the Canon; Florence, biblioteca Laurenziana, Edil: 106, s. 
XIV, till the Canon; Florence, biblioteca Laurenziana, Edil. 107, s. XIV, incom- 
plete; Florence, biblioteca Laurenziana, Mugell. de Nemore 18, s. XIV, mixed up; 
Florence, biblioteca Riccardiana 282, s. XV; Florence, biblioteca Riccardiana 244, 
s. XIV/XV; Orleans, bibliothéque municipale 126, s. XV, incomplete; Oxford, 
Bodleian library, Miscell. licurg. 163 (S. C. 19293), ao 1462, mixed up, without lists; 
Paris, bibliothéque nationale, lat. 757, ao 1395, till the Canon, without lists; Paris, 
bibliothéque nationale, lat. 826, s. XIV, mixed up; Paris, bibliothéque nationale, 
Jat. 828, c. 1350, without lists; Paris, bibliothéque nationale, lat. 848, without lists; 
Paris, bibliothéque nationale, lat. 10503, s. XIII; Rome, Vatican library, Ottobon, 
lat. 221, ao 1506; Rome, biblioteca Barbarini, XTV, 30, c. 1368; etc. 
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sunt.® Both the matter and the way of treatment are so dif- 
ferent that no direct relation can be traced. However, such a 
relationship obviously exists between the motulae and the order 
Quando presbyter parat se. 


The series runs from the beginning of the Canon to the tak- 
ing of the chalice. Each of the motulae corresponds to one or 
more rubrics of the order. Instead of the description of the 
exact moment at which a certain ceremony has to be performed— 
cum venerit or cum finierit . . . ibi—the rubric, placed in the 
text of the Canon itself, reads simply Hic. The description of the 
rite that follows is just the rubric word for word. As has been 
noted above, these rubrics common both to C and M are given 


in a smaller type. 


At the same time, however, it becomes clear that the notulae 
are much nearer to M than to Br. In the numbers 6, 8, 13, 15, 
(17), 19 and 21 several words are lacking in the latter. What is 
more, even the last two numbers of the second collection for 
the kissing of the altar are also to be found in M. In Br they 
were probably suppressed because of its adaptation for the use 


of a bishop. 


Thus, the only important difference between the notulae and 
M is the formula for the kiss of peace (n. 20) which, just as 
in the order of the Mass in C, is Pax Christi instead of the 
traditional Pax tecum.*° Here, perhaps, C preserves another local 
usage of the cathedral of Assisi. 


_ For the time being it is impossible to decide about the exact 
| value and position of the motulae. Their accuracy suggests that 
they are more than a private collection made on the rubrics of 
_ the order Quando presbyter parat se. 


STEPHEN A. vAN Dijk, O.F.M. 


Greyfriars, 
Oxford. 


29. Vol. I, Louvain 1931, 6. Text in PL 78, 1380, 983 f. 
30. See Micrologus, cap. 18, PL 151,989. 





NOTITIA INTUITIVA OF NON EXISTENTS AC- 
CORDING TO PETER AUREOLI, O.F.M. (1322) 


HE HISTORICAL PROBLEM of the intuitive cogni- 

tion of objects which do not exist has already been 

clarified as far as Ockham is concerned. We were 
able to confirm and even strengthen the position taken by Vig- 
naux. At the same time, however, textual evidence forced us 
to correct Hochstetter’s interpretation of a minor aspect of 
Ockham’s theory. This genuine scholar and gentleman, rightly 
considered to be the pioneer in the research of Ockham’s 
philosophy, has informed us by letter that he agrees with our 
interpretation.” In any case, we were able to show on the 
basis of documents, that the basic scepticism, imputed by cer- 
tain scholars to the Venerabilis Inceptor, lacks documentary evi- 
dence and is at best a projection of prejudices into the texts of 
Ockham. In order to arrive at sound conclusions from a solid 
and firm starting point, we pursued the tedious task of check- 
ing Ockham’s texts with the manuscript tradition, a work 
which had been neglected by all who claimed to have dis- 
covered scepticism in Ockham.* Thus, in a purely historical 
study and with no other purpose in mind than to ascertain the 
historical truth, we arrived at the following conclusions: Ock- 
ham maintains that intuitive cognition is normally and naturally 
had only of things which are present and existing. Super- 
naturally, however, it is possible to know intuitively that some- 
thing is not present and not existing. But in either case, be the 


1. Cfr. our article in Traditio, I (1943), 223-275, especially p. 239, footnote 37. 

2. At this occasion we would like to mitigate our criticism of another position 
imputed by us to Hochstetter. What we have written in: The realistic con- 
ceptualism of William Ockham, in Traditio IV (1946), p. 312 ss, appears te us 
too severe. The eminent scholar has informed us, that the “after-thought” 
which we have imputed to him, was not in his mind. 


3. Even Michalski’s various studies are no exception as regards this point. 
Hochstetter and Baudry have consulted the manuscript tradition of Ockham for 
their studies of the philosophy of Ockham. 
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intuitive cognition naturally produced by the knowing faculty 
and the object itself, or supernaturally by the substituting 
power of God, the intuitive cognition is the basis of an evi- 
dent assent to the judgments, that the object, intuitively known, 
exists (viz., if it does exist), or that the object intuitively known, 
does not exist (viz., if it does not exist). The evident assent 
to an object which is present or absent is to be explained in a 
similar manner. Consequently, the presence and existence of an 
object are not absolutely required for all intuitive knowledge. 
But they are required, absolutely and without any exception, 
if an assent is given to the judgment: The thing is present 
or the thing is existing. Ockham’s theory of the intuitive 
cognition of non-existents is so free from any trace of scepticism 
that, curiously enough, he has to defend it not against scepticism, 
but against the impossibility of an error. Personally, we see 
a weakness in Ockham’s claim for infallibility as regards the 
intuitive cognition. 


Our conclusion, therefore, is: If there is any basis for the 


accusation of scepticism in Ockham and up till now we have 
not discovered any texts at all that could substantiate such an 
accusation—it is certain that it cannot be found in Ockham’s 
theory of intuitive cognition. 


However, for reasons which escape our comprehension, Prof. 
Pegis is not convinced by the most explicit texts and by our 
interpretation thereof. This time we do not intend to answer 
his most recent and somewhat acrid criticism, for apparently 
it is useless to answer him. Instead we shall proceed with 
positive historical research, and we shall try to do so without 
prejudice. 


There are still many points to be investigated. We do not 
know much about the origin and further development of the 
theory of intuitive and abstractive cognition, after it was so 
forcefully thrown into the debate by the Doctor Subtilis. We 


4. Cfr. Anton C. Pegis. Some recent interpretations of Ockham, in Speculum 
XXIII (1948) 452-463. 





390 NOTITIA INTUITIVA OF NON EXISTENTS 


had hoped that Father Sebastian Day® would go into these 
matters in his study devoted to this topic. However, circum- 
stances forced him to limit his research only to Scotus and Ock- 
ham. Yet, between Scotus and Ockham, there are many other 
scholastics who have made important contributions to our 
problem. At it appears to us at the present, the main figure 
in the development of the theory of intuitive cognition in the 
period between Scotus and Ockham was the Franciscan Arch- 
bishop, Peter Aureoli, the Doctor Facundus. 


Before we take up Aureoli’s teaching on the notitia intuitiva 
of non-existents, a few remarks about the texts used seem to 
be in order. For our study we have used almost exclusively 
the second question of the prologue to the Commentary on the 
Sentences, and that in its second redaction. It is well enough 
established that there are two redactions of the first book of 
Aureoli’s Commentary. The edition made by the Franciscan 
Cardinal Constatin Sarano (Rome 1596)* was used as _ basis. 
We compared it, however, with ms Borgh. 329 of the Vatican 
Library, which according to the explicit was written in 1317; 
we found almost no variants.? The first redaction of Aureoli’s 
Commentary is probably a Reportatio. In order to allow the 
reader a comparison between the first and second redaction we 
have added the most important part of this yet unedited 
Reportatio in an appendix, using the ms. Borgh. 123 of the 
Vatican Library. 


5. Intuitive Cognition. A Key to the Significance of the Later Scholastics, 
Franciscan Institute Publications, Philosophy Series No. 4. The Franciscan In- 
stitute, 1947. 


6. For further details see Rainulf Schmiicker, O.F.M., Propositio per se nota, 
Gottesbeweis und ibr Verhdltnis nach Petrus Aureoli, Franziskanische Forschungen, 
8, Werl, 1941. Cfr. especially: Stand der Forschung tiber Petrus Aureoli, pp. 4 ss. 

7. This statement holds for the texts compared by us. Cfr., however, Rainulf 
Schmiicker, op. cit., pp. 16 ss, who maintains and shows by a few striking ex- 
amples that the edition is not always trustworthy. I am grateful to Fr. Rainulf 


Schmiicker for having sent to me the photostat material of our common teacher, 
Raymund Dreiling, O.F.M. 
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I. Criticism or Scotus’ THEeory on INtTuITIvE COGNITION 


The importance of Scotus in regard to the theory of intuitive 
and abstractive cognition is shown by the fact that Aureoli, 
like Ockham, starts the explanation of his own theory with a 
critical discussion of that of Duns Scotus. The Doctor Facundus 
summarizes Scotus’ position as follows: According to Scotus, 
intuitive cognition is that cognition which concerns the pres- 
ence and the existence of a thing and which terminates at the 
thing itself. Abstractive cognition, on the other hand, is that 
cognition which abstracts from being and non-being, from 
existence and non-existence and from presentiality.* He ex- 
plains the difference between the two by using an experience 
of our daily life. We can have an intuitive cognition of a rose, 
when we are looking at a rose which is present. We have an 
abstractive cognition of the rose, when we consider its quiddity 
and nature.® 


Aureoli immediately takes issue with Scotus on two points. 


First, he will not concede that intuitive cognition cannot be 
separated from the actuality and presentiality of the object 
which is intuitively known. The second point concerns the 
distinction between intuitive and abstractive cognition as such, 
viz., Scotus’ contention that intuitive cognition is terminated at 
the actuality and the presentiality and real existence of an object, 
and that abstractive cognition abstracts from these conditions 
and does not terminate at them.’° 


8. Quaestio prol. 2; ed. cit., p. 23a: “Est enim intuitiva quae concernit rei 
praesentialitatem et existentiam et terminatur ad rem ut in se existentem. Abstrac- 
tiva vero dicitur, quae abstrahit ab esse et non esse, existere et non existere, et a 
praesentialitate.” 


9. We shall abstain from discussing the faithfulness of Aureoli’s account of 
Scotus’ position. In fact, we do not think that he is quite faithful in this. Cfr. 
for an exact account of Scotus’ doctrine: Sebastian Day, O.F.M., op. cit., espe- 
cially pp. 48-70, where the doctrine on intuitive cognition in the Quodlibeta is 
studied to which, as it seems, Aureoli refers. 

10. “In aliis tamen duobus videtur dicere minus vere: Primo quidem quod 
dicit, intuitivam notitiam non posse separari ab actualitate ‘et praesentialitate 
obiecti. Secundo vero, quod definit intuitivam notitiam illam esse, quae termina- 
tur ad actualitatem, praesentialitatem et existentiam realem obiecti, abstractivam 
vero, quae abstrahit ab his, et non terminatur ad ea.” p. 25a. 
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It is obvious, therefore, that the crucial difference between 
Aureoli’s and Scotus’ opinion lies in this: Scotus excludes by 
his definition the possibility of an intuitive cognition of non- 
existents. Aureoli, on the contrary, admits it. This principal 
difference entails a second one concerning the distinction of 
intuitive and abstractive cognition. 


Before refuting the arguments advanced in favor of the 
Scotistic position that intuitive cognition is only of present and 
existing objects, Aureoli sets out to prove his own and opposite 
position by appealing to reason and experience to prove that 
intuitive cognition may be had of non-existents. 


According to Aureoli, the best way to prove something is to 
show that it exists or that it actually does happen. For all our 
knowledge takes its starting point in observation of facts, and 
these observed facts form the basis for our scientific knowledge. 
Rightly, therefore, on the grounds of Aristotelean epistemology, 
Aureoli places purely logical and aprioristic reasonings on a 
second level, without, however, denying their value. He first 
looks to his own experience for evidence."* Now, is there any 
experiential evidence for the fact that intuitive cognition can 
be had of a thing that is not present or not existing? Aureoli 
is very careful in answering this question. He is not convinced, 
as we shall see later, that we can prove by direct experience 
the existence of intellective intuitive cognition. We do, how- 
ever, experience intuitive cognition of the senses. Therefore, 
he looks for such evidence first on the level of sense cognition. 
Here, in fact, it can be easily shown that man, even under 
normal conditions, can have intuitive sense cognition of an 
object which does not exist. Aureoli lists and explains five 
experiences of this kind in order to substantiate his claim. 


There is, for instance, the fact mentioned by St. Augustine 
in the fourth chapter of the eleventh book on the Blessed Trinity. 
This experience concerns “after-images”, which are well-known 


ll. “.... prima via experientiae, cui adhaerendum est potius quam quibus- 
cumque logicis rationibus, cum ex experientia habeat ortum scientia, et communes 
animi conceptiones, quae sunt principia artis, inde sumantur, secundum Philo- 
sophum 1° Metaphysicae...” p. 25a. 
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to psychologists. When the eye is closed, after it has been ex- 
posed to a strong light, we still see various lights and colors 
which change from one color to the other. Therefore, we still 
see lights, even though we are no longer exposed to the causality 
of the object; in other words, it does not matter, whether the 
object exists or not, the object can be seen. Thus, it is not only 
possible, but it is a fact, that we have sense intuitive cognition of 
an object which is not present or which does not exist. Aureoli 
also refers to the fact that we experience objects in our dreams 
with all five of our senses. Furthermore, he adds, people who 
are terrified may see or hear things which do not exist at all, 
and magicians may create illusions, and finally people with 
especially soft eyes will see everything in a certain light, if 
their eyes were strongly exposed to it.” 


From these experienced facts, Aureoli draws the general con- 
clusion that the existence of an object or its presence is not 
required for sensitive intuitive cognition, and that, even under 
natural conditions.** What is thus true for sense intuitive cogni- 


tion, can also be applied to intellectual intuitive cognition, as 
Aureoli goes on to show. However, for systematical reasons, 
we shall deal with this problem later. 


Against this proof from experience, there are a few objections 
at hand which Aureoli answers briefly without going into the 
matter too deeply. First, it may be objected that such visions 
of things which do not exist, are false, erroneous and deceptive, 
and hence they do not prove that intuitive cognition can be 
had of non-existents. Secondly, even if it is granted that some- 
one may have the above-mentioned experiences, this does not 
prove that he has intuitive cognition; for he merely judges that 
he is seeing, and this judgment is located in the “sensus com- 
munis”. Aureoli answers summarily that an erroneous and 


12. Loc. cit., p. 25b. 


13. Aureoli also adds a third proof, which, however, we shall not discuss, since 
it is better treated in the “secunda via”: “Praeterea, potentior est Deus quam sit 
ars vel natura; sed per artem fit visio absque praesentialitate visibilis, ut patet in 
ludificatis, et per naturam in somniantibus, timentibus et infirmis, ut supra docuer- 


unt Commentator et Augustinus; ergo Deus multo fortius hoc facere potest.” 
p- 25b-26a. 
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false vision is certainly a vision or an intuitive cognition and 
that the judgment presupposes that there is a cognition to be 
judged which in our case has to be located in the particular 
senses, and therefore, must be an intuitive cognition." 


The second way to prove that intuitive cognition can be 
given without the presentiality and actual existence of the object 
intuitively known, is more a priori. Anticipating the proof of 
Ockham and using the principle of the omnipotence of God, 
Aureoli states: God can make everything that does not imply 
a contradiction; in particular, He can conserve the one basis of a 
relation, even if the other basis is destroyed and the relation there- 
fore gone. To show that this is possible, Aureoli cites this ex- 
ample. Between Sortes and Plato, the son of Sortes, there is 
the relation of paternity. Now if Plato is destroyed, the rela- 
tion of paternity is also gone, but the basis of this relation, 
Sortes, is still in existence. The same is true for both intel- 
lective and sensitive intuitive cognition. For such intuitive 
cognitions are something absolute, and they are the basis of a 


relation between them and the object, intuitively known. Hence, 
if the object, intuitively known, is destroyed, or no longer 
present, God can, nevertheless, conserve the absolute thing, which 
is intuitive cognition, without the relation towards the object. 
In this case, then, we have an intuitive cognition without an 
actual relation towards the object which is intuitively known. 


The emphasis lies, of course, on the contention that the notitia 
intuitiva is something absolute, and as such, is not a relation. 


14. p. 26a. We are not taking up here the epistemological problem involved 
in these facts. Aureoli faces difficulties of his own which are too mechanically 
avoided by Ockham who defines intuitive cognition in such a manner that these 
instances do not come under it. 


15. “Secunda via vero procedit a priori. Certum est enim, quod Deus potest 
facere, quidquid non implicat contradictionem, et conservare fundamentum rela- 
tionis corrupto termino et transeunte respectu, ut Sortes conservatur filio eius 
Platone corrupto et transit paternitas Sortis; sed visio intellectiva et sensitiva, et 
universaliter omnis intuitiva notitia, est aliquid absolutum fundans respectum ad 
rem intuitive cognitam; ergo Deus poterit conservare intuitionem huiusmodi ab- 
solutam, corrupto respectu et rei praesentialitate non existente.” p. 26a. 

As to the problem whether a relation is an entity outside the mind or whether 


it is only in the mind, see d. 30 q. 1. Aureoli does not consider it to be a real 
entity. 
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Aureoli, therefore, rejects an objection which presupposes that 
the relation to the object intuitively known is inseparably united 
with the notitia intuitiva."® 


The second proof is also reminiscent of Ockham’s teaching. 
It, too, takes into account the omnipotence of God, but this time 
in a more limited manner, viz., as regards the activity of secon- 
dary causes. It takes as basis the commonly accepted truth 
that God can conserve an object without that on which this 
object is dependent as on its efficient cause. For God is able 
to suspend the activity of every creature and to conserve the 
effect of its causality. Now, intuitive cognition is something 
which depends on the object only for its effective causality, and 
not for the constitution of its quiddity. For the notitia intuitiva 
is, according to Aureoli, a quality and not a relation. Since 
intuitive cognition is an absolute quality and not a relative 
quality, God can conserve the quality effected by the object 
without the causality of the object, that is, even if the object 
is no longer present or existing.” 


It is on the basis of these proofs that Aureoli then proceeds to 
show that certain objections, which he seems to attribute to 


16. Loc. cit., p. 26b. We are not going to discuss this particular problem, 
since it leads us too far afield. Aureoli concludes his refutation by saying: 
“Idcirco res dependens (that is a relation) realiter et res quae non dependet non 
sunt eadem res; sed intuitiva notitia secundum realitatem absolutam est inde- 
pendens ab omni alio extra se formaliter, etsi effective dependeat a Deo et ab 
obiecto; secundum id autem quod est in ea respectus ad obiectum intuitum est 
res dependens realiter ad obiectum tamquam ad terminum, cum omnis respectus, 
quoad sui realitatem egeat termino; ergo impossibile est, quod absolutum in- 
tuitivae notitiae et respectus eius ad actualitatem rei sint eadem res; ergo poterunt 
per divinam potentiam separari.” 

17, “Praeterea Deus potest omnem rem conservare absque omni alia re, a 
qua non dependet nisi effective; potest enim suspendere effectivam causalitatem 
omnis creaturae conservato eius effectu; sed absolutum intuitivae notitiae est 
quaedam res de praedicamento qualitatis, secundum sic ponentes, et per con- 
sequens non dependet ab obiecto nisi effective tantum; si enim quidditative exi- 
geret formaliter et essentialiter ad eius realitatem obiectum per modum termini, 
sicut ad esse relationis exigitur essentialiter terminus, si, inquam ita esset de hac 
realitate absoluta intuitivae notitiae, sequeretur, quod non esset realitas de prae- 
dicamento qualitatis, nec haberet rationem absoluti; ergo necesse est dicere, 
quod illam realitatem, quae ibi est absolute, Deus possit absque obiecti praesent- 
ialitate conservare.” p. 26b. 
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Scotus, are not valid. We were not able to locate these objections 
in Scotus, nor is it necessary to discuss them. It suffices to note 
that Aureoli’s basic solution assumes that intuitive cognition is 
something absolute, and therefore, can be separated from the 
object. Exception must be made only with regard to the last 
objection and its solution. It deals with an objection which we 
also encounter in Ockham, and which was urged against the 
Venerabilis Inceptor by the Masters in Avignon. The objection 
runs as follows: If intuitive cognition did not necessarily require 
at the same time the actuality of the object, then the beatific 
cognition could be had without the actuality and the existence 
of God; for intuitive cognition of God is beatific. But this 
seems to be absurd."® 


The answer of Aureoli concedes that it is impossible to have 
an intuitive cognition of God under the hypothesis that God 
does not exist. Hence, the absurdity advocated in the objection 
can never occur. But the reason for the impossibility of such 
an intuitive cognition is not to be found in the nature of the 


intuitive cognition itself; for as far as intuitive cognition is con- 
cerned, it could be also of God who, per impossible, did not 
exist. The reason lies rather in the fact that intuitive cognition 
essentially requires God as cause and as conserving principle, 
since intuitive cognition is a contingent fact.’ 


Aureoli concludes his critical review of Scotus’ doctrine on 
intuitive cognition by stating that abstractive cognition, too, 
is incorrectly defined by Scotus. The central point is, of course, 
the problem whether the intuitive cognition terminates at the 
actuality, existence and presence of the object known intuitively, 
while abstractive cognition does not terminate at these conditions 
of the object. Aureoli has shown that presence, actuality and 
existence of the object is not required for intuitive cognition, 
and he now briefly states that abstractive cognition cannot be 


18. p. 25a. The nearest we could find to this text is Scotus Quod). q. 6, n. 
8; ed. Vives, t. 25, p. 244b. We wonder whom Aureoli quotes. 


19. “Ultimum etiam non procedit, quia intuitiva notitia de Deo non potest 
esse Deo (de eo ms.) non existente; quae quidem impossibilitas non oritur ex 
hoc quod actualitatem Dei exigat in ratione obiecti, sed in ratione causantis et 
conservantis.” p. 27a. 
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correctly defined by saying that it does not terminate at the 
existence, present actuality of the thing abstractively known. For, 
the actuality, presentiality and existence of a thing can be 
abstractively known, a point, by the way, which seems to be 
accepted by Scotus himself.*° 


Il. He Dirrerence BETWEEN INTUITIVE AND 
ABSTRACTIVE COGNITION 


It is easier to criticize than to make a positive contribution to 
the solution of a problem. This, Aureoli, too, experienced. It 
was easy for him to reject Scotus’ opinion, but it was not so 
easy exactly to specify and describe the real difference between 
the two kinds of cognition. Since the difference cannot be 
found in the object or in certain determinations of the object, 
such as its existence and presence and actuality, where, then, 
do we have to discover it? 


According to Aureoli, the main difficulty in describing the 


difference between the two types of cognition lies in the lack 
of proper words. Our language is too poor; it does not have 
a proper name for every reality and for every fact. Because of 
this poverty we lack the exact words to signify the essential 
features of intuitive cognition. We have, therefore, to make 
up for this deficiency and introduce new terms, since language 
has to be shaped on reality, and not vice versa.” 


Since Aureoli felt himself forced to introduce new terms, it 
would seem advisable to present his description of intuitive 


20. “Ex praedictis patet, quod non bene definitur abstractiva notitia, dicendo, 
quod est illa, quae non terminatur ad rei existentiam et actualitatem praesentem, 
sed abstrahit ab eis. Probatum enim fuit supra in fine secundi articuli, quod immo 
actualitas, praesentialitas et existentia rei possunt cognosci abstractive, et quod 
etiam non bene definitur intuitiva, dicendo quod sit illa quae coexigit rei 
praesentialitatem, propter rationes superius immediate inductas.” p. 27a. 

21. “Et idcirco videndum est, quae sit differentia istarum notitiarum ad in- 
vicem, et qualiter possit quaelibet definiri. Est igitur intuitiva notitia valde 
difficilis ad notificandum, et maxime propter penuriam nominum propriorum, 
et idcirco auctoritate philosophica, quae fingere verba docet, ut non sermoni 
res, sed rei sit sermo subiectus....” p. 27a. 
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cognition in his own words, and after that, to give his explanation 
of it. Intuitive cognition is described as: 


Cognitio directa, praesentialis eius super quod transit, obiec- 
tive actuativa, et quasi positiva existentiae.?* 


In this definition there are four conditions or characterizations, 
which, if properly understood, will distinguish intuitive cognition 
from abstractive cognition. In order to fix the meaning of the 
new terms so that they cannot be confused, Aureoli prefers to 
explain them on the level of sensitive intuitive cognition. And 
here he selects the most familiar type of cognition, viz., visual 
intuitive cognition, or, as he prefers to call it, motitia ocularis. 
This is particularly well suited for such an explanation, since its 
counterpart, imagination, or motitia imaginaria, is a kind of 
abstractive cognition and is easily susceptible of analysis. Also, 
the distinction between visual and imaginative cognition recom- 
mends itself as an examplary case since it is manifest that these 
two cognitive acts are not distinct through the object or through 
anything on the part of the object, but only by themselves and 
by their mode of cognition; for everything that can be seen can 
also be imagined. How, then, do the above four conditions 
apply to visual and imaginative cognition? 


The first condition means that intuitive cognition is char- 
acterized by a kind of directness and immediacy. Aureoli uses 
the expression rectitudo. Imaginative cognition does not con- 
cern or “go over” (transit) the existence of a thing with such an 
immediacy as intuitive cognition or the act of seeing does; it 
rather intends or concerns existence in a mediate manner by way 
of inferring it, that is, by making use of the relation of cause 
or of effect or of sign. On the other hand, visual or ocular 
cognition intends directly the existence of a thing in an im- 
mediate manner.** Hence it is the intentionality of immediacy and 


22. The first redaction reads: “Ipsa est praesentialis actuativa et praesentiae 
exhibitiva, sive res sit praesens sive non.” 

23. “Prima quidem conditio est rectitudo; imaginatio enim non transit nec 
apprehendit rei existentiam immediate, sed quasi arguitive ex causa vel effectu 
vel signo illius. .... Ocularis autem notitia non arguitive, sed directe et im- 
mediate transit super existentiam rei.” p. 27a. 
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directness towards the existence of an object, not the existence 
of the object itself, which characterizes visual cognition or the 
act of seeing. 


Aureoli tries to make clear this difference in the intentionality 
of visual and imaginative cognition by two examples. An 
astronomer sitting in his room does not actually see an eclipse 
which may be happening at that very moment; but he can imagine 
it. His imagination, however, is caused more by acts of inferring, 
viz., by calculation. In this way he may even imagine that the 
eclipse i is really happening at this very moment. Nevertheless, 
his imagination is not characterized by the intentionality of 
immediacy towards the existence of the eclipse, since he is well 
aware of the fact that he does not actually see the eclipse. In 
a similar way a physician may have an imaginative knowledge 
of a certain sickness, by arguing from certain indications or 
signs in the body or behavior of the sick man, but he knows that 
he does not see the sickness. His imaginative cognition lacks 
the intentionality of immediacy towards the actual existence of 


the fact. Hence, imaginative cognition is characterized by the 
intentionality of mediacy and inference towards the object; visual 
cognition, however, is characterized by the intentionality of 
immediacy towards the existence of the object.™ 


The second property by which intuitive or visual cognition 
is distinguished from abstract or imaginative cognition is the 
intentionality of presentiality. As above, we can, of course, 
imagine that a certain thing or event is present. The astronomer, 
for instance, can imagine that an eclipse is now present and he 
can imagine the circumstances that accompany it, how far it 
is advanced, etc. But as long as he merely imagines the eclipse, 
the intentionality of this act does not reach or concern the 
presentiality of the object. Considered in itself the act of 
imagining has the intentionality to the absence of an object 
rather than towards its presence. Ocular or visual cognition, 
however, is precisely characterized by the fact that it “presents” 
the object to the knowing subject. In other words, it has the 


24. “Ut patet de astrologo, qui existens in camera imaginatur eclipsis actual- 
itatem propter calculationem; medicus morbum in stomacho propter a ae quod 
apparet in urina.” p. 27a. 
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intentionality of presentiality essentially connected with itself. 
Even if the object is absent, ocular cognition still has the inten- 
tionality of presentality, and therefore the object is seen as a 
present one; such is the case, for instance, in illusions.” 


The third property of visual intuitive cognition is what 
Aureoli calls the actuatio obiecti. Ocular vision has the inherent 
tendency to actuate the object, that means, it has the tendency to 
make the object to appear in its actuality. This actualizing 
tendency is not present in imaginative or abstractive cognition. 
It is true, imaginative cognition may concern the actuality of 
an object also, for instance, the actuality of the eclipse, since the 
astronomer can imagine that it is just now occurring. But 
this imaginative cognition of the astronomer does not actuate 
the eclipse, his act does not, as it were, place the actuality of 
the eclipse before his eyes, for the intentionality towards the 
actuality of the object is lacking in his imaginative cognition. 
It is just this, however, that is present in visual cognition and 
which characterizes it. It actuates the eclipse in cognition and 
makes it appear before the eye, in its actuality, even if it does 
not have any actuality, as is the case with illusions.* 


The fourth property seems to be merely a further determina- 
tion of the preceding ones. Aureoli states that visual intuitive 
cognition has the tendency of positing existence, that is, it is 
positiva existentiae. This means, that it has the intentionality 
towards the existence of an object and, therefore, posits the 


25. “Secunda vero conditio est praesentialitas; imaginatio namque, quantum- 
cumque transeat super praesentialitatem rei imaginando, scilicet, quod nunc est 
eclipsis praesens in tanta quantitate et cum omnibus circumstantiis, tamen ipsam 
imaginatur ut quoddam absens quantum ad modum tendendi, ut quasi modo 
absenti feratur super praesens. Ocularis autem notitia fertur super praesens modo 
praesentiali, immo, et super absens modo praesentiali, sicut patet in ludificatis et 
in cunctis experientiis superius inductis: quamvis enim obiecta sint absentia, 
si visio sit in oculo, feretur super ea modo praesentiali, ut patet.” Loc cit., p. 
27a-b. 

26. “Tertia conditio est actuatio obiecti; imaginatio namque, quantumcumque 
feratur super actualitatem rei, ut dum imaginatur actualitatem eclipsis, non 
tamen transit modo actuativo, quasi ex vi sua ponat eclipsim in esse actuali. 
Ocularis autem notitia ita habet annexan actuationem, quod obiectum facit ap- 
parere in sua actualitate, esto etiam, quod in actu non sit, ut apparet in luficatis.” 


p- 27b. 
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object in the appearance of existence. This tendency and inten- 
tionality is not inherent in imaginative cognition; it may be of 
existence, since existence can be known by imaginative cognition, 
but it does not tend by its very nature to the existentiality of 
the object. If we are allowed to use a modern expression, we 
could render Aureoli’s thought by saying, that visual cognition 
“existentializes” its object, whilst imaginative cognition is neutral 
with regard to existence.”’ 


After these explanations, in which Aureoli is constantly search- 
ing for expressions suitable to describe an elementary act, we 
can summarize with him the description of intuitive cognition 
as follows: 


Bene itaque dicitur, quod intuitiva notitia est cognitio directa— 
contra arguitionem—, et quod est praesentialis—contra modum 
absentem, quo imaginatio fertur super res praesentes—, et quod 
est actuatio obiecti, et positiva existentiae, quoniam realem ex- 
istentiam eius et actualem positionem eius facit apparere, esto 
etiam quod non sit. 


Abstractive cognition, then, is just the opposite, and can be 
characterized as follows: 


Et per oppositum patet, quod imaginativa notitia caret et ab- 
strahit ab hac quadruplici conditione, quae nec directe nec 
praesentialiter, nec actuative, et existentiae positive transit super 
obiectum, esto etiam, quod imaginetur ipsum existere et esse in 
actu et praesentem fore.?§ 


From all this the main point becomes clear; Aureoli does not 
find the difference between abstractive and intuitive cognition on 
the part of the object or in any determination on the part of 
the object. He finds it solely in the cognitions themselves. 
Intuitive and abstractive cognition, at least on the level of sense 
cognition, are distinct by themselves, that is, by their specific 
nature. Intuitive cognition has the inherent intentionality of 


27. “Quarta vero conditio est positio existentiae, et quasi redit in idem: 
ocularis enim notitia res illas, quae realiter non existunt facit apparere ut realiter 
existentes.” p. 27b. 


28. Loc. cit., p. 27b. 
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immediacy towards the presence, actuality and existence of an 
object, whilst abstractive cognition does not have or is indif- 
ferent to these conditions of the object. 


Ill. InrurrivE AND ABSTRACTIVE COGNITION 
OF THE INTELLECT 


Up till now we have dealt mainly with intuitive and abstractive 
cognition on the level of the senses, though several times during 
these discussions, Aureoli pointed out that the findings also hold 
for intellective intuitive and abstractive cognition. For sys- 
tematical reasons we shall now briefly review Aureoli’s reasons 
for postulating this twofold cognition also for the intellect. 


In the fourth article of the question under consideration 
Aureoli formulates the thesis: Intuitive and abstractive cogni- 
tion can be had in the intellect.2® He then proceeds to prove it 
in two ways. 


The first is of a philosophical nature. It makes use of a 
principle or rather of a topical rule which we shall call “principle 
of hierarchy” and which really belongs to the locus a minori 
of the scholastics. The meaning of this maxim comes down to 
this: Suppose, there is a lower faculty and a higher faculty, 
and suppose, also, that there are two things in the lower faculty, 
one of which is more perfect than the other; let us call the more 
perfect “a” and the less perfect “b”. Now, if “b” is found in 
the higher faculty, then, it must be postulated that “a” is also 
found there. In order to apply this principle, Aureoli proves 
first that intuitive cognition is nobler than abstractive cognition. 
He shows that it excels abstractive cognition for several reasons: 
There can be no doubt that we desire more strongly to see 
something than merely to imagine it. Thus, if someone sees an 
object, he has no desire to imagine it, but if he imagines it he 
also desires to see it. But that which is more desirable is also 
more noble. For a similar reason, intuitive cognition is nobler 
than abstractive cognition, because it is more pleasing, as every- 


29. “Notitia intuitiva et imaginaria sunt possibiles in intellectu.” p. 28a. 
Aureoli also prefers to call intellective abstractive cognition “notitia imaginaria”. 
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body will admit, since it is more pleasing to see a rose, than only 
to imagine it. Again, the clearness of intuitive cognition argues 
for its higher perfection, since it lacks a certain kind of darkness 
inherent in abstractive cognition. The same has to be said as 
regards the certitude of these two cognitions; for intuitive cogni- 
tion is nothing else than knowing an object by experience, 
whilst abstractive cognition is cognition by imagination. 


There can be no doubt, therefore, that intuitive cognition is 
more perfect and basic and final and that it more perfectly 
unites the subject with the object than does abstractive cognition. 


If we now apply our “principle of hierarchy”, we must admit 
that intuitive cognition is given in the intellect. For everybody 
admits that the intellect has abstractive cognition. But we have 
proved that intuitive cognition is more perfect than abstractive 
cognition, and since the intellect is a higher faculty than the 
sense-faculty, therefore, the nobler cognition must be found also 
in the nobler faculty. Therefore, the intellect has both, intuitive 
and abstractive cognition.*° 


Besides this proof, advocated also by Scotus and Ockham in a 
slightly modified form, Aureoli advances another proof for the 
fact of intuitive cognition in the intellect; this time, however, 
on theological grounds. It takes for granted the possibility of 
beatific vision. For intuitive cognition means to see face to 
face, and that is exactly what the beatific vision consists of, as 
St. Paul states (I Cor. 13, 12). Hence, intuitive cognition of 
the intellect is certainly possible.** 


30. “Clarum est namque quod intuitiva notitia est nobilior quam sit imaginaria, 
propter multa: Primo quidem, quia desiderabilior est; imaginans enim aliquid 
desiderat illud videre, videns autem non desiderat imaginari. Secundo vero, quia 
delectabilior est; delectabilius enim est videre rosam aut rem amatam quam ipsam 
imaginari. Tertio quoque, quia clarior est; imaginans enim aliquam rem adhuc 
experitur in quibusdam tenebris se manere respectu illius rei, videns autem est 
in omnimoda notitiae claritate. Quarto vero, quia certior est; est enim sensui 
veritas, phantasiae autem deceptio et fallibilitas tribuitur in secundo de Anima. 
Quinto vero ex istis sequitur, quod est perfectior atque ultimior, unde ultimate 
et perfectissime unit obiecto. Si igitur intellectiva notitia nobilior est sensitiva, 
necesse est in ipsam poni nobilissimum modum cognoscendi, et per consequens 
quasi intuitivum. Constat autem de alio, videlicet de modo imaginario, ergo in 
intellectu utraque notitia poni debet.” p. 28b. 


31. “Praeterea: Notitia facialis et intuitiva ac praesentialis idem esse videtur. 
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It is somewhat surprising that Aureoli only presents a topical 
or dialectical and a theological proof for the actual possibility of 
intuitive cognition in the intellect. We should expect from this 
scholastic, who generally displays a fine sense for psychological 
analysis, that he would use reasons taken from psychological 
observations, especially from introspection, as Scotus does. 
However, as far as we could ascertain such psychological data 
in favor of intellective intuitive cognition are lacking in Aureoli. 
But this omission is by no means accidental. Aureoli has indicated 
the reason for it. He believes that we do not experience intel- 
lective intuitive cognition. We do not experience it, he says, 
because in this life our intellectual activity is intimately bound up 
with our sense-cognition. This fact prevents us from recognizing 
the intellective intuitive cognition. 


From the preceding discussions it is clear that Aureoli empha- 
sizes a certain parallelism between sensitive intuitive cognition and 
intellective intuitive cognition. Does this parallelism go so far 
that the same differences hold in exactly the same manner on 


both levels of cognition? In particular does Aureoli think that 
intellectual intuitive cognition can be of an object which is 
neither present nor existent? In our opinion, there can be no 
doubt that Aureoli admits intellective intuitive cognition of an 
object that is not present, and there is much evidence in favor 
of the statement that he admits it also for an object which is 
not existing. 


The first point can be easily shown. After the enumeration of 
experiences which are advanced in order to prove that visual 
cognition can exist without the presence and existence of the 
object, Aureoli proceeds, by using his “principle of hierarchy” 





Sed in intellectu ponitur notitia facialis secundum Scripturam; ait enim Apostolus, 
quod: Videmus nunc per speculum in aenigmate (id est imaginarie), tunc autem 
facie ad faciem (hoc est intuitive); ergo illae notitiae ponendae sunt in intel- 
lectu.” 

32. Cfr. Sebastian Day, op. cit., p. 125 ss. 


33. “Licet pro statu viae non experiamur intuitivam propter coniunctionem 
cum intuitione sensitiva; quamvis enim intellectus geometrae triangulum descri- 
bentis in pulvere et de angulis demonstrantis per intellectum intueatur triangulum, 
non tamen distinguit per experientiam, quia simul intuetur per sensum. ... ” 
p- 28a. 
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to prove that intellective intuitive cognition can also exist with- 
out the presence of its object. His first proof may appear 
ridiculous, if we do not keep in mind his “principle of hierarchy”. 
For he advocates the etymological meaning of the word “intueri”. 
“Intueri” means an act of seeing and beholding and is imposed 
to denote the visual act of the senses. Though it is primarily 
used for sense cognition, it is also transferred to intellective 
cognition. Since sensitive intuitive cognition is so perfect that 
it does not need the presence of its object, the higher power, 
viz., intellective cognition does not require the presence of its 
object either.** 


In fact, the intellective intuitive cognition has an even better 
chance of taking place without the presence of its object as 
a necessary requirement. For the intellect is more abstract, that 
is, it is more separated and freed from matter and the conditions 
of materiality, and for this reason it is more independent of the 
object than are the senses. Since we proved that sensitive 
cognition can be separated from the actual presence of its object, 
a fortiori this is possible for the intellectual intuitive cognition.* 


It is true, Aureoli mentions in his proofs only the presence 
of an object and he states expressly only that presentiality is 
not required for an intellectual intuitive cognition. Neverthe- 
less, we have every reason to apply these proofs also to the 
existence of an object. For, he certainly does not deny that 
existence is not required, and even presupposes that existence 
is not required, when discussing the possibility of having an 
intuitive cognition of God, even if God did not exist (cfr. foot- 
note 19). The main reason, however, for our contention is 
found in the following discussions concerning the certitude of 
intuitive cognition, where Aureoli admits, at least, that intellective 


34. “Ex his ergo experientiis potest probari intentum: Non plus enim exigit 
intuitiva notitia intellectus rei praesentialitatem quam intuitiva quae est in sensu; 
quod patet ex hoc, quod nomen intuitivae notitiae derivatum est a sensu ad 
intellectum.” p. 25b. 

35. “Et iterum, intellectus est abstractior et magis independens quam sensus; 
sed probatum est multiplici experientia quod intuitio sensitiva separari potest a 
reali praesentialitate obiecti; ergo multo fortius intuitio intellectus poterit sep- 
arari.” p. 25b. 
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intuitive cognition in the supernatural order, can be had with- 
out the existence of its object. 


Aureoli’s defense of the possibility of an intellectual intuitive 
cognition is met with the charge of scepticism. If we admit that 
such a cognition is possible and if this possibility is established 
on the ground that the intellect must be capable of the same 
as the sense-faculty, and furthermore, if we have admitted that 
intuitive cognition of the senses can exist without the presence 
and existence of an object, then, it follows that the intellect can 
also suffer under erroneous intuitive cognitions just as the senses 
do. But to admit that the intellect can have such illusions, means 
that the intellect can be deceived. And the accuser concludes 
that a cognition which puts the intellect in error must be 
excluded.*® 


It is to be noted, that the charge of scepticism is not directed 
against the theory of intuitive cognition as such, but that it aims 
mainly at the possibility of intellectual cognition. For this 
reason, we can hardly expect from Aureoli an ex professo refuta- 
tion of it. He counters the charge, therefore, in a manner which 
looks more like a retreat than a real answer. He simply states 
that zormally (ex ordine naturali) intuitive cognition is impressed 
upon the intellect by the object, and that if it lasts, it is con- 
served in the intellect by the object, just as the light of the sun 
is impressed upon the eye by the sun and conserved there by 
the sun. Since in ordinary life the cognition is dependent on 
the object and its activity, the intellect will not be lead into error 
by intuitive cognition.*” 


It appears to us that this explanation is, at least, the admission 


36. “Praeterea, illa notitia non est competens intellectui, quae semper ipsum 
poneret in errorem; sed intuitiva notitia intellectum poneret in errorem; constat 
enim, quod omnis notitia potest conservari diu in intellectu, cum sit im- 
materialis et incorruptibilis; quamdiu ergo intuitiva notitia erit in intellectu, 
tamdiu ludificabitur et decipietur, nisi res in veritate sit praesens; hoc autem in- 
tellectus deprehendere non potest: ergo per huiusmodi notitiam decipietur. Non 
est ergo in intellectu ponenda.” p. 28aF. 


37. “Secundum quoque non obviat, quoniam notitia intuitiva, quantum est ex 
ordine naturali, in intellectu imprimitur ab obiecto et ab eodem conservatur, 
sicut lumen a sole: et idcirco non facit intellectum errare, quia obiecto absente 
statim desinit esse...” p. 28bF s. 
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of the possibility of an intellective intuitive cognition of a non- 
existent in the supernatural order. A more explicit evidence, 
however, is found in his answer to another objection. This 
time the opponent turns his attention to the intuitive cognition 
in God which is admitted by Aureoli. God knows future facts 
by intuitive cognition. If Aureoli’s theory is correct, then at 
this very moment God is deceived, since He has intuitive cognition 
of future facts, that means, of facts which do not yet exist. But 
God sees them as presentially existing and hence God does not 
judge that they will presentially exist.** 


Aureoli answers this objection in a manner which is reminiscent 
of Ockham’s similar theory, at least to a certain extent. He 
maintains that intuitive cognition in God is a presential apparition 
of the thing which is of the future. In other words, the thing that 
at this moment appears to God, does not appear to God as present 
and existing at this moment, but as present for that moment 
when it will actually exist. For, it is intuitively known as a 
future thing. As such, viz., as appearing as a future thing, it 
appears in its actual state and does not, therefore, lead the intel- 
lect into error.*® 


From all this it seems to be safe to state that Aureoli admitted 
intellective intuitive cognition of objects which are not present 
and not existing. The epistemological problem arising from this, 
is not further investigated by Aureoli. 


38. “Et confirmatur: Quia secundum ista (ed. istos) hodie Deus decipitur 
habens intuitivam notitiam de futuris; secundum illam nempe notitiam (non) 
iudicat res fore praesentialiter existentes, quod falsum est.” We have added 2 
“non” which is neither in the edition nor in the manuscript, in order to make 
the objection understandable. We believe that the objection is made on the 
basis of a certain theory of intuitive cognition in God which is rejected by 
Aureoli. Cfr. Lib. I, d. 38, art. 2; p. 880 a, and his answer on p. 881bF. 

39. “Tllud autem quod inducitur pro confirmatione etiam non procedit; aam 
intuitiva in Deo est praesentialis apparitio pro illo nunc, in quo erit res quae 
futura est, non pro aliis nunc, et idcirco est vera.” p. 29aA. 
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IV. AvREOLI AND OcKHAM 


Our exposition of the theory of intuitive cognition in the 
doctrine of Aureoli shows that it is in many respects similar to 
the theory developed by Ockham. We have no intention, at 
the present, of studying ex professo the relationship between 
Ockham and Aureoli. That will be done in a later study which 
will reveal important differences in the two doctrines in regard 
to the validity of our sense knowledge. For Ockham knew the 
teachings of Aureoli, though he tells us that this knowledge of the 
Doctor Fancundus is very limited.*° For the present, and only 
by way of conclusion, we shall make a more summary com- 
parison between the doctrine of these two great critics of 
Scotus. 


Aureoli and Ockham are in agreement on many points in regard 
to the intuitive cognition. 


Both maintain that intuitive and abstractive cognition can be 
of exactly the same object. 


Both maintain that these two types of cognition are found in 
sense and intellective cognition. 


Both maintain that sensitive and intellective intuitive cognition 
of the same material object are possible. 


Both maintain that intuitive cognition can be of an object 
which is not present or not existing. 


Both explain this possibility by having recourse to the substitu- 
ting power of the omnipotence of God who can either produce 
or conserve an intuitive cognition of an object which is not 
present or not existing. 


Both conclude that it is not the object or any qualification of 
the object which distinguishes intuitive cognition from abstrac- 
tive cognition, but the mode of cognition. 


However, there is a striking difference in the treatment of our 
problem, or rather in the approach to it, which, in consequence, 
causes differences in their doctrine. 


40. Cfr. Ordinatio d. 27, q. 3, H. 
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The approach of Aureoli is rather from a psychological point 
of view. The problem of truth and certitude seems to be 
relegated to a secondary place or almost neglected. The Doctor 
Facundus is interested in the psychological fact of intuitive and 
abstractive cognition and in an analysis of their psychic being. 
His characterization and description of intuitive and abstractive 
cognition is a masterpiece of psychological observation. 


Ockham, on the other hand, is not so much interested in the 
psychological fact and its analysis as in the epistemological 
problem. The question foremost in his mind is this: Since we 
have evident judgments about contingent facts in regard to 
their existence, presence, and inherence in a subject, and since, 
because of the very contingency of such facts, no mediate evident 
proof is possible, how then do we obtain this evidence of their 
existence, presence, and inherence? His answer is, that it can be 
explained only through intuitive cognition of the fact itself. 
Therefore, the fact of certitude and evidence infers the necessity 
of intuitive cognition. Curiously enough, though this proof 


smacks of rationalism and may appear as an epistemological 
a priori, nevertheless, Ockham, in the footsteps of Scotus, also 
invokes experience and introspection to prove the actual existence 
of an intuitive cognition on both the sensitive and the intellectual 
level. In this, he is different from Aureoli. For, Aureoli, as we 
have seen, does not believe that we can ascertain the actuality 
of intellectual intuitive cognition by immediate experience. 


Aureoli certainly admits illusions and erroneous judgments 
based on sensitive intuitive cognition. Ockham has never admitted 
false judgments which are based on intuitive cognition. 


Aureoli admits that intuitive sensitive cognition is possible 
under natural conditions, that is, without the interference of God. 
Ockham, however, has never admitted such an intuitive cognition 
which is an illusion. 


If Aureoli admitted erroneous judgments based on intuitive 
intellectual cognition—of this, however, we are not sure—, then 
there would be a further difference between his theory and that 
of Ockham; for Ockham has never admitted an erroneous evident 
judgment based on any intuitive cognition. 
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In brief, Ockham’s theory is developed more logically and 
systematically, Aureoli’s theory, however, more psychologically 
and factually. It appears to us that Ockham’s theory is a con- 
scious or subconscious attempt to curb the danger of sub- 
jectivism inherent in Aureoli’s theory. Whether his own solu- 
tion is satisfactory, however, is another question. We personally 
believe that no human cognition is infallible. We have certitude 
and evidence, but infallibility is to be left to God and to whom 
He deigns to grant it. 


PuitotHevus Boruner, O.F.M. 


Franciscan Institute, 
St. Bonaventure, N. Y. 
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AuREOLI—A PPENDIX 


CoMMENTARIUS IN 1” SENTENTIARUM, Protoci Q. 1. 


MS. Vatic. Borgh. 123, fol. 4va-5rb, Redactio prima. 


Opinio Scoti (mg.) 


Praetera hic est alia opinio, quod intuitiva concernit actualitatem 
et existentiam rei, non tantum in ratione obiecti cogniti sed 
obiecti motivi; et per hoc solvuntur rationes factae contra 
opinionem praecedentem. 


Contra Opinionem Scoti (mg.) 


Sed contra hanc opinionem arguo: Quia constat quod Deus 
de aliquibus secundum omnem opinionem habet notitiam intuiti- 
vam, quia notitia visionis, quia re posita actu non est dubium 
quod intuetur praesentialitatem eius; sed Deus non movetur a 
tali re ad illam notitiam. 


Quod si dicatur quod ista essentia quae continet eminenter 
illas res movet et (interl.) hic sufficit quod obiectum moveat vel 
aliquod in quo continetur perfectius quam in se. 


Hoc non valet: Tum quia differentia specifica non potest 
suppleri, sed oportet quod insit formaliter ut rationale homini. 


Item: Isti dicunt quod Deus potest intuitivam notitiam 
creare absque obiecto praesente, quia Deus potest quodlibet 
absolutum facere sine respectu; res autem non potest fieri sine 
specifica ratione sui. 


Item: Differentia specifica debet esse intrinseca et essentialis; 
sed motio activa est extrinseca et separabilis quia potest sup- 
pleri a Deo. 
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Item: Natura potest notitiam intuitivam facere sine prae- 
sentia obiecti in remotis primo in ludificationibus dormientibus et 
aegris. Nam Commentator De Somno et Vigilia dicit quod in 
talibus quando solvitur ligamentum cogitatione moventur species 
ab interiori ad exterius donec veniant ad sensus et tunc sunt 
sensus in actibus suis propter quod timentes audiunt sonos et 
vident apparitiones. 


[Alia Opinio] 


Praeterea hic est tertia opinio: quod concurrit in ratione 
obiecti terminantis necessario exigiti. Unde intuitiva arguit rem 
esse praesentem in sua existentia actuali, ita quod relatio attingen- 
tiae in ratione medii unitivi sit de ratione eius, ut intuitiva 
notitia non sit nisi medium unitivum potentiae cum obiecti actuali 
existentia. 


Contra istam opinionem arguo sic (ut) contra praecedentem: 
quia intuitiva potest esse de re absente. 


Sed ut haec propositio in contrario (?) videatur arguo contra 
eam primo quia impossibile est quod sit visio et nihil videatur; 
esset enim visio sine obiecto; sed si res non sit praesens nihil 
videtur. Et confirmatur quia secundum hoc Deus posset facere 
quod viderem praeteritum et futurum. 


Item impossibile est gustare aut tangere nisi praesens, alias 
possem bibere vinum nullo existente vino. 


Item si posset (7s. possem) intuitiva separari a praesentia 
obiecti, posset Deus creare actum beatificum sine praesentia es- 
sentiae suae. 


Sed his non obstantibus dico quod intuitiva potest separari 
a praesentia obiecti; experientiae enim sensibili (?) est maxime 
assentiendum, quia experientia facit artem et ex multis experi- 
mentis fit universale quod est principium artis et scientiae, 1° 
Metaphysicae et 2° Posteriorum, signum est rerum (?) sermonum 
convenientia cum sensibus, Commentator 3° De Anima. Sed 
experientia docet quod intuitiva potest separari a praesentia 
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obiecti. Probatur primo per experientiam quam ponit (ms. 
potest!) Alhacen 1° Perspectivae capitulo quinto quod existenti 
in camera obstititur (?) aspicienti caelum per aliquod foramen 
diu, cum post deflexerit (ms. defluxerit) oculum ad obscurum 
apparebit sibi forma lucis et foraminis; et ibidem deducit hoc 
idem fortiter aspiciente solem (ms. sol’oe) vel aliud forte 
visibile. 

Secundo probo idem per experientiam Augustini XI° De 
Trinitate capitulo 2°; ait enim, quod cum diu solem (solutione! 
ms.) aut alia luminaria viderimus et post oculos averterimus 
versantur ante oculos nostros colores lucidi varie sese com- 
mutantes minus minusque fulgentes; et subdit, quod illa forma 
erat ante cum videremus et illa erat visio. 


Item aliud experimentum ponit Philosophus 3° Metheorum de 
quodam habente debiles oculos quod semper idolum videbat 
ambulare ante ipsum ex opposito respiciente; ex hoc erat quod 
aer propinquus erat sibi pro speculo. Hoc idem patet per ex- 
perientiam Commentatoris de Somno et Vigilia, quae adducta est 
contra praecedentem opinionem. 


Item si intuitiva non posset esse sine praesentia obiecti, tunc 
contradictoria simul essent vera de eodem; nam in eodem obiecti 
relatura (!) apparet alicui de longe aspicienti prominens, alteri 
de prope apparet plana et aequalis. Et colores colli columbae 
apparent uni existenti in uno situ rubei, alteri alterius rationis 
et coloris in alio situ existenti, et sic de similibus. Unde sequere- 
tur quod quidquid videtur est. Ex quo principio habuit ortum 
opinio eorum qui negabant primum principium, patet 4° Meta- 
physicae. 


Sed dicetur ad omnes istas experientias quod tales actus non 
sunt intuitiones sed delusiones et falsae notitiae et iudicia erronea. 


Sed ego concedo quod sunt falsae visiones et iudicia erronea 
et ex hoc affirmo rationes et experientias: Tum quia verum et 
falsum non diversificant speciem notitiae, quoniam dicunt con- 
formitatem et difformitatem ad obiectum, quae accidunt notitiae, 
immo etiam non diversificant identitatem numeralem, quia eadem 
aestimatio secundum Philosophum est primo vera et post falsa 





414 NOTITIA INTUITIVA OF NON EXISTENTS 


nulla facta mutatione in ipsa sed in obiecto. Et confirmatur 
secundum Anselmum De Veritate (Trinitate ms.) capitulo se- 
cundo: Notitia habet duplicem veritatem sicut oratio: unam 
quidditativam, aliam accidentalem. Prima est, quae sequitur 
ens inguantum ens, secunda ex conformitate ad obiectum. Ista 
igitur evasio confirmat propositum, quia illa non potest esse dif- 
ferentia specifica notitiae intuitivae verae et falsae; sed habere 
actualem existentiam obiecti in ratione termini est tantum pertinens 
ad veram intuitivam, igitur etc. 


Sed dices adhuc, quod in talibus actibus obiectum non terminat 
notitiam sed species. Unde species ibi videtur et sentitur in 
ratione obiecti, quae habet esse reale in organo potentiae. 


Sed contra: quia tunc visus esset potentia reflexiva. 


Praeterea, quae sic videntur et iudicantur non apparent in 
oculo sed extra in certa distantia. 


Praeterea, Augustinus dicit quod illa forma erat visio. 


Sed forte quod huiusmodi notitiae non sunt in sensibus ex- 


terioribus, sed in sensu communi vel imaginatione (imagine ms.) 
seu phantasia. 


Sed ista responsio non est conveniens. Tum quia Augustinus, 
Commentator et Alhacen dicunt oppositum. Tum quia sensus 
interior nihil iudicat exterius sed interius abstractive. Tum quia 
habeo propositum quia cuiuscumque potentiae sit, hoc verum est, 
quod sunt notitiae, et intuitivae, in absentia obiecti. 


Tunc ad rationes probantes oppositum. 


Ad primam dico, quod aliquid videtur, quia praesentialitas rei. 
Et cum dicis: illa non est, concedo. Et ideo visio est falsa. Et 
cum dicis: Erit notitia sine obiecto. Dico, quod obiecti prae- 
sentia quaedam est in esse reali, quaedam in esse cognito et ap- 


parenti. Ista secunda requiritur, sed prima non requiritur, nisi 
ad veram visionem. 


Ad illud de gustu dico per idem. 


Ad illud de actu beatifico dico quod visio beatifica non potest 
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esse falsa, quia sic non esset summum bonum intellectus, immo 
summum malum, quia falsum est malum intellectus, 6° Ethi- 
corum. Et ratio, quare talis visio non potest esse falsa est ex 
conditione talis obiecti, quod adest omni rei. Et ideo omnis 
Notitia iudicans ipsum in esse realis et actualis praesentiae est 
vera. Et sicut notitia de rebus immobilibus semper est vera, 
ex 9° Metaphysicae, de rebus autem mobilibus, quandoque est 
falsa, sic notitia intuitiva de Deo semper est vera, de omni autem 
alio obiecto quandoque est falsa. 


Quid igitur dicendum de isto articulo? Dico quod istae duae 
notitiae, intuitiva et abstractiva, non differunt ex parte obiecti, 
sed ex parte modi cognoscendi, ita quod cum dicitur quod 
intuitiva est obiecti existentis et praesentis, hoc non debet intel- 
ligi obiective sed modaliter tamquam conditio se (iterl.) tenens 
ex parte notitiae. Est enim talis notitia praesentialis, actuativa et 
exhibitiva praesentiae, non obiective sed modaliter. 


Et sunt hic tria notanda: Primo quia aliud est aliquid se 
tenere ex parte obiecti, aliud ex parte modi cognoscendi. Per- 
pespectivus enim dicit, quod omne quod videt est rectum, unde 
et quae sunt ante et quae post et quae a latere per speculum et 
quae videt per radium fractum omnia videt recte et tamen 
aliqua (alia ms.) non sunt situata recte. 


Secundum, quod intuitiva et abstractiva non differunt ex parte 
obiecti sed ex parte modi. Nomina autem ista translata sunt a 
sensibus quia intuitiva dicitur a sensibus exterioribus, abstractiva 
ab interioribus, et tamen istae potentiae non differunt ex parte 
obiecti, quia quidquid video, possum imaginari. 


Tertio quidem differunt ex parte modi, quia notitia abstractiva 
etsi sit praesentiae et actualis existentiae rei, non est tamen notitia 
praesentialis, sed requirit absentiam rei nec est actuativa nec 
exhibitiva existentiae praesentis, sicut patet de astrologo qui in 
camera dicit eclipsim praesentem non tamen cognoscit ut prae- 
sentem et praesentialiter. Intuitiva non est praesentialis et absentis 
quia exhibet res praesentialiter in esse cognito, dato quod sit 
falsum, ut patet in experientiis suprapositis. 


Dico igitur definiendo notitiam intuitivam per differentiam 
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specificam: ipsa est praesentialis actuativa et praesentiae exhibitiva, 
sive res sit praesens sive non. Abstractiva vero est notitia tendens 
absenter in rem quantumcumque praesentem nec exhibitiva talis 
existentiae vel praesentiae rei. 


Ex quo patet quod intuitiva est clarior, perfectior et evidentior 
de praesentia rei quam abstractiva, licet per demonstrationes habita, 
quoniam abstractiva est rei absentis ut dictum est, sed intuitiva 
est de re praesenti praesentialiter, immo de absenti praesentialiter. 


Et si dicatur, quod talis modus notitiae non est in intellectu, 
quoniam abstrahit a praesentia, et quia iste modus praesentialis 
videtur materialis. Dico quod immo. Et patet in beatis, quoniam 
videbimus eum facie ad faciem; nec debet iste modus, cum sit 


perfectior et clarior, negari potentiae intellectivae, et qui etiam 
conveniat sensui. 


Notandum autem quod magis proprie diceretur notitia intel- 
lectiva duplex: una intuitiva, alia imaginaria vel quasi imaginaria, 
quasi(?) abstractiva. Tum quia haec transferuntur a visione et 


imaginatione sensitiva. Tum quia abstractio pertinet ad notitiam 
universalium quae fit per abstractionem. Tum quia Philosophus 
et Commentator utuntur hoc vocabulo imaginari per intellectum, 
non autem isto vocabulo. 





THE ABSOLUTE PRIMACY OF CHRIST AND MARY 
ACCORDING TO POPE PIUS XII 


N 1939, Discorsi e Panegirici of Eugenio Cardinale Pacel- 

li, Segretario di Stato di Sua Santita, were published. 

This 860 page volume of discourses and panegyrics by 
Cardinal Pacelli, the present Holy Father, contains a discourse 
preached in the church of San Luigi dei Francesi of Rome on 
the occasion of the seventieth anniversary of the Association of 
Our Lady of a Happy Death. This sermon was first printed 
in La Croix of Paris. On December 8, 1937, it appeared in 
L’Osservatore Romano, which introduced it with these words: 
“Since insistent requests have come from various parties from 
within and without Italy, we, too, are printing this discourse to 
satisfy that desire. It can serve to instruct and edify many.” In 
the sermon, there are some beautiful paragraphs on the Absolute 
Primacy of Christ and Mary. 


The first thought that comes to us on the topic of Mary, 
Saint of Saints, is this: Eternally, before every other creature, 
God had her in mind; He loved her; He chose her in order to 
enrich her with His gifts as much as a creature can be. This 
is the mind of the Church when she applies to Mary, with all 
the reserve that Faith commands, what the Author of Proverbs 
has said of the Son of God: “The Lord possessed me in the 
beginning of his ways, before he made anything from the 
beginning. I was set up from eternity, and of old before the 
earth was made. The depths were not as yet, and I was 
already conceived: neither had the fountains of waters as yet 
sprung out. The mountains with their huge bulk had not as yet 
been established: before the hills I was brought forth.” (Prov. 
8, 22-25). 


Wishing to create the world, at the beginning of time, im 
1, Discorsi e Panegirici (Milano: Societa Editrice “Vita e Pensiero,” 1939), pp. 
633-634. My attention was called to this sermon by an article on the subject 


in Studi Francescani, XII (1940) 3-6, by Fr. J. Bonnefoy, OF.M. All italics 
in the present article are mine. 
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order to diffuse His love and to bring it about that there would 
exist other beings besides Himself who would be happy, God, 
before all things (if one may speak thus, according to our 
manner of seeing and acting successively), God before all 
things cast His eyes upon Him who was to be their Head 
and King. He decreed that, to redeem the human race 
from the servitude of sin, the Word, born of the Father, con- 
substantial with the Father, should become incarnate and live 
among us. Here is the Masterpiece of God, the most excel- 
lent of His works. Regardless of what the date and the cir- 
cumstances of His manifestation in time would be, it is cer- 
tainly that which He willed before all other things, and in 
view of which He made all other things. (Col. 1, 15-17). 


However, since He wished that this unique object of His 
good pleasure be born of a woman, He cast upon you, O Mary, 
a glance most sweet, and predestined you to be His Mother. 
Eternally, the material world appeared to Him as the palace 
of Christ, our Head; the angels and men as His servants; Christ 
Himself as the Son and the royal prince; and you, O Virgin, 
as the most worthy Mother of His Son, the Mother of God: 
Sancta Maria, Mater Dei. 


Thus, my brethren, Christ and His Mother are indissolubly 
united in their entire history and even in their predestination. 
God never thought of, or willed, the one without the other. 
Both are the fruit of the same design. 


These words are clearly an expression of the Franciscan doc- 
trine, in direct opposition to the Thomistic view of the primacy 
of Christ and the purposes of the Incarnation. It is true the 
eminent Cardinal said that God decreed the Incarnation of the 
Word for the redemption of the human race; but, since the In- 
carnation was willed prior to all things, it was evidently willed 
prior to the foreseeing of the sin of Adam. If the Incarnate 
Word were willed for all other things, in other words, as their 
final cause, then He was willed prior to all other things, as the 
first in creation, as the renowned Prelate explicitly stated. 


There are many opponents of the Franciscan doctrine who 
consider it impractical speculation. The Pope did not think so. 
He ended the first part of his sermon with a transition to the 
section quoted, saying, “It is, therefore, to arouse that con- 
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fidence [in Mary] that there remains for me, my brethren, to 
speak to you about the réle of Mary, Mother of God, in the 
course of the designs of Providence.” So, the excellence of 
Mary, inasmuch as she was predestined, together with Christ, 
absolutely and first, has the very practical value of increasing our 
confidence in her, our Mother. 


Now, even though this sermon was not preached by Pius 
XII as Pope, nevertheless, it is a precious document for all lovers 
of Christ’s and Mary’s Absolute Primacy. It was preached by 
the Papal Secretary in the capital of the Catholic World, and by 
one who later ascended the throne of Peter, who, as Pope, allows 
the printing and dissemination of this sermon. 


In an encyclical letter on the Mystical Body of Christ, one 
might await some statements about the ultimate purpose of the 
Head of that Body, Who holds in it the place of supreme 
honor. Indeed, in the Encyclical on the Mystical Body, the 
same Pius XII speaks of the reasons for the Incarnation of the 
Word of God. Naturally, the redemption of man from sin 
after Adam’s fall, figures as a prominent motive.? However, let 
it be noted that this is not set down as the primary or exclusive 
motive of the Incarnation. In fact, there are a few passages, 
which, though not so explicit as those in the sermon quoted 
above, remind one very forcefully of the doctrine in this sermon. 


The Pope stresses the excellence of the Incarnation in itself. 
He rejects the error that Christ is to be considered in the liturgy 
as a mere Mediator; He is also to be adored and prayed to.* He 
is the most loved of all God’s creations, “the object of God’s 
love beyond all men, all angels, and all creation.”"* The entire 
Mystical Body exists ultimately for the glory of Christ; this is 
also Paul’s doctrine. 


As the Son of the Eternal Father came down from Heaven 
for the salvation of all of us, He, likewise, established the Body 
of the Church, and enriched it with the divine Spirit to as- 


2. Edition of the National Catholic Welfare Conference, p. 10 and 29. 
3. Ibid., p. 56. 
4. Ibid., p. 23. 
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sure immortal souls attaining their happiness, according to the 
words of the Apostle: “all things are yours; but you are 
Christ’s; and Christ is God’s.” (I Cor. 3, 23). The Church 
exists both for the good of the faithful, and to give glory to 
God and Jesus Christ whom He sent.® 


The purpose of the union of Christ and Christians in the 
Mystical Body is the sanctification of the members, and the glory 
of God and of Christ. “Now the end in question is supremely 
exalted: the continuous sanctifying of the members of the Body 
for the glory of God and of the Lamb, that was slain.” (Apoc. 5, 
12-13).° The intention of divinely adopting men seems to be 
prior to the intention of renewing that image of divine sonship: 
“The reason why the only-begotten Son of the Eternal Father 
wished to be a Son of Man, was that we might be made con- 
formed to the image of the Son of God (Rom. 8, 29), and be 
renewed according to the image of Him who created us.” (Col. 
3, 10).7_ Finally, “now the only-begotten Son of God embraced 
us in His infinite knowledge and undying love even before the 


world began. To give visible, and exquisitely beautiful expres- 
sion to this love, He took unto Himself in hypostatic union our 
nature: whence—as Maximus of Turin with a certain unaffected 
simplicity remarks—‘in Christ our own flesh loves us’.”® 


It is evident that these statements of the Encyclical are en- 
tirely favorable to the Franciscan doctrine that Christ exists 
primarily for His own glory, that all creatures were created for 
His glory, and that He was willed eternally, before all creatures, 
and, consequently, before the sin of Adam was foreseen. We 
think the sermon of the Pope which speaks explicitly of these 
matters can be used as a commentary for the fuller and deeper 
meaning of the words in the Encyclical. 


Dominic J. UncEr, O.F.M. Cap. 


Capuchin College. 
Washington, D. C. 


. Ibid., p. 38. 
. Ibid. p. 4. 
. Ibid., p. 29. 
. Ibid., p. 47. 
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FRANCISCAN TERTIARIES ESTABLISHED THE FIRST 
PUBLIC LIBRARIES IN THE MIDDLE AGES 


IBRARIES, or collections of books made accessible to 
the reading public, antedate Christianity. Assyria, Egypt, 
Greece, and Rome had established public libraries, most 

of them attached to temples, in various cities of antiquity. In 
the fourth century, there are said to have been twenty-eight 
public libraries in the city of Rome; meanwhile, the institution 
of public libraries at various churches became part of the ec- 
clesiastical organization. In the third and fourth centuries, we 
find libraries at Jerusalem, Rome, Constantinople, Edessa, Cirta, 
and Hippo in North Africa. These ecclesiastical libraries were 
established at public places, i. e., in churches, where the books 
were housed in a room connected with the sacred edifice. 
Many of the old basilicas had the apse subdivided into three 
smaller half-circles, one of which contained the library. 


In the succeeding Middle Ages, learning and literature began 
to be concentrated in the monasteries, and the collections of 
books were treasured foremost in monasteries. This movement 
led to restrictions in regard to the use of books kept in those 
monastic libraries. The enclosure barred men from access to 
the libraries of the nuns, and women from access to the 
libraries of the monks. ‘The cathedrals vied with the mon- 
asteries in the accumulation of books, yet access to the books 
was equally difficult. Prior to the thirteenth century, those col- 
lections were small, and the books were kept in cupboards, 
chests, or recesses in walls, jealously guarded like the other 
treasures. Access to the rooms might have been free, but not 
access to the books. 


In a certain sense, the collections of books housed in the 
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monasteries and cathedrals may be called “the Public Libraries 
of the Middle Ages.” They were destined for the use of the 
residents of the institution, but private use did not give the right 
of private possession. Furthermore, not everyone could handle 
the books as he wished, and curses were heaped upon anyone 
who dared appropriate a book. At a very early date, the mon- 
asteries began to loan books to persons in general on adequate 
security, and the book-preserving and book-producing monastic 
communities even developed an inter-library loan system be- 
tween different countries. Houses which lent liberally, in the 
course of time, relaxed the strict discipline of close supervision 
to admit strangers to their library-rooms on certain days. 


Yet, the idea of a library free and open to all comers irrespec- 
tive of sex and state of life was first realized by the Tertiary, 
St. Louis, King of France. In 1239, the Emperor Baldwin II 
of Roumania donated a large number of very precious relics 
to St. Louis. To house those treasures reverently, the saintly 
King built the Sainte-Chapelle in Paris, which was to receive the 
distinction of housing the First Public Library established in 
Christian Europe. When St. Louis stayed in Palestine (1250- 
1254), he was told how a Muslim Sultan was collecting some 
books, and had others copied at his own expense; thus, he placed 
in his library all kinds of books which could be of use to stu- 
dents. This sultan, moreover, would loan his books without the 
least difficulty to all those who had need of them. The saint 
became so enthusiastic about this arrangement that he resolved 
to introduce it into France, as soon as he returned. No sooner 
had St. Louis returned to France than he began to carry out his 
project with the greatest zeal. He hired copyists to transcribe 
all the books of the Bible which he could find in the abbeys; 
likewise, he had the works of the Fathers of the Church, St. 
Augustine, Ambrose, Jerome, Gregory, and many other ec- 
clesiastical writers transcribed. Convinced that it would be more 
useful to produce new books and multiply the number of copies, 
he refused to buy any manuscripts made by others. All these new 
books were placed in the Sainte-Chapelle, in a room adjoining 
the one in which the sacred relics were treasured. 
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When St. Louis had transferred his new books to this hallowed 
resting place, he allowed everyone to come and study there 
at his pleasure. The king himself went there during his leisure 
hours, and even acted as a thoughtful librarian, assisting the stu- 
dents in their studies by discussing certain difficult passages with 
them. Moreover, St. Louis would also keep books in his rooms, 
and either he read the Holy Scriptures or other holy books, or 
he had them read to him at dinner and in the evening before 
retiring. 


St. Louis did not think it proper to leave his public library 
to his son; he thought that the books collected by him would 
be of more use in religious houses than in the Sainte-Chapelle. 
Perhaps, he realized that the time for free public libraries had 
not yet come considering the absence of a reading public 
among the laity. The clergy was served by various mon- 
astic cathedral and collegiate libraries, and the few noble men 
and ladies had ample means to provide the books they would 
like to have and use. 


Accordingly, he ordered the executors of his Last Will and 
Testament to divide the books among the Dominicans and 
Franciscans of Paris, the Benedictines of Royaumont, and the 
Dominicans of Compiégne. The liturgical books were to 
remain in the Chapel for further use, but all the other books 
were to be distributed in equal parts not counting the books 
which the Dominicans of Compiégne had already received. 
One of these books, once placed in the public library at the 
Sainte-Chapelle and incorporated into the library of the 
Friars Minor in 1270, as a bequest of St. Louis, is now treas- 
ured in the National Library at Paris, and is marked No. 1474 
of the Fonds de la Sorbonne. It is a miscellaneous work con- 
taining several theological treatises. The remainder of the 
books bequeathed by St. Louis to the Friars Minor at Paris 
were destroyed in the conflagration of November 15, 1580." 


About a century later, another Tertiary of St. Francis estab- 


1. Franklin, Alfred Louis August. Les anciennes bibliothéques de Paris, vol. 
I, Paris, 1867, pp. 213-218; Delisle, Leopold. Le cabinet des manuscrits de la 
Bibliothéque Impériale, vol. 1, Paris, 1868, pp. 6-10. 
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lished the second public library in Catholic Europe. Francesco 
Petrarca, the Father of the Renaissance, had been a passionate col- 
lector of books, and an advocate of preserving old manuscripts. 
In 1362, he willed his collection of books to the Church of St. 
Mark in Venice with the condition that they were to be made 
available to the general public. In 1374, this Last Will and Testa- 
ment was executed when, after the death of the poet, his books 
were transferred to the Church of St. Mark. Again, the world 
was not yet prepared for such a liberal offer. Petrarca’s books 
at St. Mark were not appreciated even after a movement be- 
gun by Petrarca had led to the establishment of other public li- 
braries. It was only in 1500 that the public library of Petrarca 
was first appreciated, after seventeen manuscripts of this col- 
lection were acquired for the Royal Library of Paris. In 
Petrarca’s public library, Franciscan works were first made ac- 
cessible to the general public. Among the books bequeathed by 
Petrarca to St. Mark’s of Venice was a copy of St. Bona- 
venture’s Commentary on the First Book of Sentences. It is one 
of the oldest, if not the oldest, copies preserved of this work, and 
was transcribed during the lifetime of the saint. During the 
period of neglect of Petrarca’s public library, this Codex came 
into the possession of private people, and, as late as the year 
1830, it landed in the Ambrosian Library of Milan, having been 
bequeathed to that institution by Bernardini Ferrari. The famous 
Codex Cumanicus is another Franciscan work which once be- 
longed to Petrarca’s library, and was given to St. Mark’s in 1374. 
This book attests Petrarca’s interest in the Franciscan missions 
and in linguistics.? 


It was only in 1437 that the literary world was prepared to 
appreciate the boon of free public libraries. In that year, Nic- 
colo Niccoli bequeathed his collection of manuscripts to the city 
of Florence for public use. This was the first public library of 
Christian Europe which proved a success, and gave impetus to 


2. Putnam, George Haven. Books and their Makers during the Middle Ages, 
vol. I, New York, 1896, pp. 162 sq.; S. Bonaventurae Opera omnia, vol. I, Quarac- 
chi, 1882, p. LXXVII, no. 14; Archivum Franciscanum Historicum, vol. VII, 1914, 
p- 139; Zentral-Blatt fuer Bibliothekswesen, vol. XV, Leipsic, 1898, p. 335. 
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the movement to establish public libraries all over Christian 
Europe. Thus, the Tertiaries of St. Francis were the pioneers of 
the modern public library movement. 


A POLYGLOT FRANCISCAN LIBRARIAN 


The Franciscan Friar, Dominicus Germanus de Silesia, had a 
most checkered career prior to his appointment as the librarian 
of one of the foremost libraries of the world: He was a much- 
traveled missionary, and a great linguist. Friar Dominicus Ger- 
manus of Silesia was born about the year 1600 in the parish of 
Schurgast, Diocese of Breslau, and in the Province of Silesia. He 
entered the Franciscan Order in the Bohemian Province of the 
Reformed Observants. About the year 1630, he was sent into 
the missions of Asia (Near-East), and returned in 1636 to teach 
Oriental languages in the celebrated Mission-College of St. Peter 
in Montoro, Rome. In 1647, he was appointed Prefect of the 
Missions in the Tatary, and, as such, traveled in the Near and 
Far East, preaching the Gospel to the Armenians, Persians, 
Tatars, Chinese, Japanese, and some other Oriental nations. He 
possessed a marvelous talent for learning to speak languages, 
perfectly mastering German, Italian, Latin, Spanish, French, 
and Greek. Later, in the missions, he learned to speak Tatar, 
Armenian, Aramaic, Hebrew, Syriac, Arabic, Chinese, Japan- 
ese, and Persian, besides some other foreign languages. He is 
said to have preached in these languages, and made converts. 
As the result of linguistic acquisitions, he was employed by the 
Popes and Kings in their diplomatic services. In 1650, the Span- 
ish King appointed him the librarian of the library of the Royal 
Palace and Monastery Escorial, twenty-five miles north of 
Madrid. This library was famous for its collection of Latin, 
Greek, and Arabic works. Furthermore, it was notable as hav- 
ing been the first library fitted (by the architect) from the 
beginning of the building, with the so-called wall-system, i. e., 
setting the bookshelves against the wall. Friar Dominicus filled 
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the post as Royal librarian at the Escorial for twenty years. He 
died there in 1670, and was buried there in the vault of the royal 
family. Friar Dominicus is, evidently, the greatest polyglot of 
the Franciscan Order. The mastery of so many languages is at- 
tributable to a natural talent for languages and not to the super- 
natural charisma of the gift of tongues." The few linguistic works 
which Friar Dominicus published during his lifetime prevented a 
complete oblivion of his merits. At Rome were printed his Dic- 
tionary of Vulgar Arabic and Italian (1636), Antitheses Fidei 
(1638), Arabic grammar in Latin and Italian (1639), and part of 
a translation of the Koran at Paris in 1883 by Marcel Devic. In 
manuscripts are preserved, in the library of Escorial, a grammar 
of the Turkish language with an Italian translation, a Turkish- 
Italian vocabulary, an Italian-Turkish-Arabic vocabulary, an 
Italian-Armenian-Persian vocabulary, a grammar of Arabic-Per- 
sian-Turkish, a textbook of logics in Arabic and Latin, a short 
Turkish grammar, and at least seven apologetical works against 
Mohammedanism. The last, a refutation of the Koran in Arabic 
and Latin, was finished on the vigil of the feast of St. Mathias 
(February 23), 1669. This work was written at the request of 
King Philip EV of Spain. (Lorenzo Perez, O.F.M. in Arch. 
Franc. Hist. X, 1917, pp. 253-255, Collectanea Franciscana Mil, 
1933, p. 466). 


Joun M. Lennart, O.F.M. Cap. 


St. Augustine’s Monastery, 
Pittsburgh, Pa. 


1. Goerres, Jos., Christliche Mystik, Il, Regensburg, 1837, page 192. 
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One With Jesus. By Paul De Jaegher, S.J. Westminster, Md.: The 
Newman Bookshop, 1946. Pp. 63. 75c. 


The Newman Bookshop has undertaken an excellent work in 
the reprinting of the old classics of the spiritual life. We can- 
not call Fr. Jaegher’s One With Jesus an old classic but we can 
certainly call it a classic. Newman Bookshop is, therefore, to be 
congratulated on its discernment in electing to make a new edi- 
tion of this little book. 


One With Jesus is a book noteworthy on two scores. 


First of all, it is one of the early popular specific attempts to 
bring the dogma of the Mystical Body down to a devotional level. 
The dogmas of the Faith will have personal significance to the 
individual only when the individual will have assimilated them 
into his personal devotion. One of the dogmas that had long 
been out of the reach of the non-professional theologian is that 
of the Mystical Body. Fr. Jaegher, therefore, did a great service 


in rendering this Dogma into a deeply personal language and in 
pointing out the personal consequences that will flow from a life 
of identification with Christ. 


Secondly, it is noteworthy in that it is directed to a limited 
number of readers. This book presumes that its readers will 
have attained a certain degree of intimacy with God. It will be 
most profitably read by those who have received the graces of 
mystic prayer, as Fr. Jaegher himself suggests in his preface. 
However, they will also read it with profit who have attained 
the unitive way or are far advanced in the illuminative way, if 
we may speak a little technically. 


We have, therefore, a type of devotional book that is unusual 
in modern times. It is a book written for those who are ad- 
vanced in the spiritual life. Most modern spiritual books are 
written for the beginners in the spiritual life. It is obviously true 
that advanced souls may also draw profit from these books, but 
they will not find in them the food that is most perfectly suited 
to their state. This book, on the other hand, is written with 
the specific purpose of providing the right sort of spiritual nourish- 
ment for them. Fr. Jaegher, therefore, does a work of real charity 
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in providing for these souls who are often left to fend for 
themselves at least some morsel of spiritual nourishment. 


One little word of inquiry—let us not say of criticism—would 
not be out of place. Would it not have been preferable on Fr. 
Jaegher’s part to have omitted the reference to passive and mystic 
prayer in his introduction and in the second last chapter? Such 
references may be helpful to a spiritual director but they are rarely 
necessary and sometimes harmful to the simple soul who is living the 
life that he describes in his excellent little book. 


Rosert Prentice, O.F.M 
Franciscan Institute, 
St. Bonaventure, N. Y. 


St. Augustine: The Lord’s Sermon on the Mount. Translated by 
the Very Reverend John J. Jepson, S.S., Ph.D. With an in- 
troduction and notes by the Editors. Westminster, Maryland: 
Newman Press, 1948. Pp. 227. $2.75. 


The series of ANciENT CHRISTIAN Writers, the works of the 
Fathers in translation, edited by Dr. J. Quasten and Dr. J. C. 
Plumpe, has been enriched by another fine volume both in format 
and content. In his opening paragraph to this work St. Augustine 
remarks that “(the reader) will find in it (the Sermon on the 
Mount), as measured by the highest norms of morality, the per- 
fect pattern of the Christian life” (p. 11). St. Augustine himself 
had experienced that, as Dr. Quasten notes in his introduction, 
“He who had investigated all philosophical systems of his times 
in search of truth, found here a complete rule of life, the best 
philosophy of life” (p. 3). That is the Sermon of the Mount. St. 
Augustine by his simple commentary has helped many people to 
love and to live according to this treasure of divine wisdom. 


Simple though it is in style, this explanation of the Lord’s ser- 
mon is penetrating in its study of the Lord’s moral and spiritual 
theology. And since the Sermon contains the Our Father, St. 
Augustine’s commentary on that part is a “condensed theology 
of prayer,” as Dr. Quasten rightly calls it (p. 9). 


The plan of the book is simple, too. Book one comments on 
chapter five of Matthew, and Book two on chapters six and 
seven. The style, besides being simple, is also informal. The 
Doctor of Hippo shows himself quite capable of coming down 
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to the level of the man in the street and talking to him in simple 
concrete language. 


In the notes Dr. Plumpe throws clearer light on the text and 
calls attention in several places to the fact that Augustine changed 
his interpretation of passages in his Retractationes. The literature 
on the various problems is always up to date. 


Last but not least, the translation is well done, smooth and 
clear. So may the translator’s labor be repaid by the fact that 
many, even outside Catholic circles, will read the work and find 
within its pages the principles that can solve all personal, national, 
and international ills. 


Dominic J. Uncer, O.F.M. Cap. 
Capuchin College, 
Washington, D. C. 


A Song of Bedlam Inn. By Sister M. Madeleva. Paterson, N. J.: 
St. Anthony Guild Press, 1946. Pp. 11. 50c. 


Few, if any, poets in America today can surpass Sister Madeleva’s 
lyrical excellence. She has a simplicity of theme, and a simplicity 
of presentation which exert a rare charm. More than one person 
has called her the greatest woman in contemporary American 
poetry, and this statement is by no means pure hyperbole. 


In her latest book, she has published ten poems. One or two 
of these easily rank with her best. The poem which gives the 
book its title is exceptionally fine, as is also the quatrain entitled, 
Lady Day Recital: 


They are a vase, these my two hands, 
Delicate, deft and strong. 

Lady, I bring them to you, blossom-filled 
With flowers of song. 


Her poems, like her hands, are “delicate, deft and strong”, yet 
they are surrounded by a guilelessness that could come only from 
a guileless soul. 


Bepe A. DaupHineg, O.F.M. 
Siena College, 
Loudonville, N. Y. 
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1. This Tremendous Lover. By M. Eugene Boylan, O.Cist. R. 
Westminster: The Newman Bookshop, 1947. Pp. xviii + 345. 
$3.00. 


2. Common Mystic Prayer. By Gabriel Diefenbach, O.F.M. Cap. 
Paterson: St. Anthony Guild Press, 1947. Pp. viii + 128. 
$1.50. 


3. The School of the Cross. By Rev. John A. Kane. New York: 
Declan X. McMullen Co., 1948. Pp. 144. $2.00. 


1. With the thought that the crying need today is for holiness 
among the laity, Dom Boylan essays to bring the spiritual life within 
the reach of the ordinary layman, and in particular to those in the 
marriage state. Every baptized person, every member of the 
Mystical Body, is called to perfection, “for all men of every condi- 
tion, in whatever honorable walk of life they may be, can and 
ought to imitate that most perfect example of holiness placed be- 
fore men by God, Christ Our Lord, and by God’s grace arrive at 
the summit of perfection” (Pius XI). 


Laymen must be made to realize that holiness is something that 
affects every moment of life and is rooted in the very depths of 
one’s being. To that end the author devotes his attention to many 


aspects of the spiritual life that touch on the life of the laity, sub- 
jects that are not usually dealt with in manuals of spirituality: the 
layman and prayer, spiritual reading, family life and friendships, a 
rather extraordinary chapter on holiness in and through marriage. 
Throughout, he is most helpful, above all, prudent in his suggestions 
and directives. 


It is a bit extreme, however, to characterize this work as the 
modern counterpart of the “Introduction to a Devout Life,” as did 
one Irish reviewer. Parts of the work are not easy reading, espe- 
cially the chapters on the Mystical Body; the average layman, with- 
out the aid of a competent guide or director, will find the exposi- 
tion too profound. On the other hand, Religious can certainly draw 
much profit from many chapters of the book. 


2. This book, as Fr. Gabriel remarks in his opening chapter, is 
intended as a simple statement of the beginnings of mystic prayer. 
Common mystic prayer, accessible to all of good will, is the first 
step in contemplation. It is not vocal prayer, nor meditation, where- 
in thinking and feeling constitute the main activity, but the prayer 
that follows immediately upon meditation; a heart-to-heart commun- 
ing between the soul and its Spouse in prayer of a purely spiritual 
nature, made up of a simple view of the understanding and a simple 
movement of the will. 
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Slight though this volume may be, it is a thorough and excep- 
tionally clear discussion of this type of prayer, the signs whereby it 
may be known, the difficulties the soul will undergo as it first ex- 
periences such a stage in its spiritual development, the virtues that 
must accompany it and the results it will produce in practice. No 
one who reads the book can well escape either the simple charm 
of the author’s style or a desire to attain the perfection of prayer- 
life he so ably describes. Whether or not the reader will actually 
arrive at common mystic prayer, he will be immeasurably helped by 
the chapters on the spirit of prayer and devotion, the common-sense 
views of the author on the difference between mysticism in the 
correct sense and so-called mystical phenomena, and the plea for a 
deeper prayer—a life on the part of Religious. It becomes almost a 
“must” for spiritual reading! 


Throughout, the author follows Saint John of the Cross, whose 
“system” he ciearly explains in the final chapter. A like treatise, 
based on Franciscan sources, would no doubt not be out of place 
in our spiritual bookshelf. 


3. The title of Father Kane’s most recent work gives an indica- 
tion to his approach to the Sacred Passion. The merit of the book 
lies in the new way in which age-old truths are expressed and the 
lessons of the Cross brought home to modern man. The Christian 
alone, taught in the School of the Cross, has a complete philosophy 
of life: in the cross is salvation, life, freedom, joy of spirit. The 
book is a selection of the Spiritual Book Associates. 


Icnatirus Brapy, O.F.M. 
Duns Scotus College, 
Detroit, Michigan. 


Papal Legate at the Council of Trent: Cardinal Seripando. By Rt. 
Rev. Hubert Jedin. Translated by F. C. Eckhoff. St. Louis, 
Mo.: B. Herder Co., 1947. Pp. viti-720. $7.50. 


Monsignor Jedin needs no introduction to Catholic theologians; he 
is well known in theological circles for his scholarly and critical 
works and articles in the field of sacred sciences. The present volume 
_under review is no exception. With consummate skill and orderly 
fashion the author presents in thirty-eight chapters the entire life- 
span of Jerome Seripando, the celebrated Catholic reformer of the 
XVI century, General of the Augustinian Order, Archbishop of 
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Salerno, and Cardinal Legate a latere at the Council of Trent. Based 
almost exclusively on original and reliable sources, this volume has 
all the characteristics of an authoritative work. 


In the introductory chapter Msgr. Jedin traces the lineage, the 
social and political milieu, and the formative years of Seripando. He 
then presents his intellectual and spiritual groundwork: the theolog- 
ical formation, dependence, development, sources and influence. This 
is of primary importance, for it sheds considerable light on Seri- 
pando’s attempts at Catholic reform and on his theological views 
for which he fought a losing battle at the Council of Trent. 


The critical account of Seripando’s personal views on original sin, 
justification, grace and Tradition, and their influence on the formula- 
tion of doctrinal chapters and canons in the Council, embraces some 
of the best chapters of the book. Seripando’s name will ever remain 
linked with his theory of twofold justification—a theory that is as 
original as it is dangerous. His whole teaching on original sin and 
justification is based on his concept of concupiscence (p. 315). In 
the main, Seripando’s views on these fundamental points of dogma 
reflected Luther’s own ideas. As a result, they were summarily 
rejected, and Seripando’s orthodoxy came under suspicion. But the 
result of the strenuous and hazardous, but silent, battle that Seri- 


pando, as head of the Augustinian Order, had waged at the Council 
was that his views furnished the occasion for re-examining the funda- 
mental problems of catholic dogma on original sin and on the 
process of the justification of man with unprecedented care. In this 
respect the Tridentine decree on justification is closely associated 
with the name of Seripando, no other theologian had as much in- 
fluence on its composition, positively or negatively (p. 392). 


Since Seripando, either as General of the Augustinian Order or as 
Cardinal Legate, was actively present at the sessions of the Council 
of Trent from its opening to almost its very end, he was thor- 
oughly familiar with the grave problems that faced Christendom 
during the critical period of the Protestant revolt, and urgently felt 
the need of promoting a Catholic reform and the correction of 
abuses. Consequently, Monsignor Jedin’s presentation of Seripando’s 
labors for a Catholic reform and of his contributions to the triumph 
of the Council of Trent furnishes an interesting study and a valuable 
contribution to ecclesiastical history. 


Within the limited space of this review, we will confine ourselves 
to few observations. Besides certain minor inaccuracies and dis- 
crepancies (v. g., p. 575, 1. 13; cf. p. 580, 1. 10; p. 576, where the 
date March 4, 1561, instead of March 10, is set as the day on which 
Seripando was appointed Legate a Jatere), the chapter (36) dealing 
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with the Sacrifice of the Mass could stand revision in the light of 
recent monographs; the author himself admits (p. 654, n. 48) he was 
unable to have access to certain pertinent material. Furthermore, it 
will not escape the observant reader that the author is at times too 
prone to magnify the position, influence and prominence of Cardinal 
Seripando at the Council at the expense of the other Cardinal 
Legates (Ercole Gonzaga, Hosius, Simonetta). From the author’s 
appraisal of the Cardinal Legates it would appear that Seripando was 
the center of the Council of Trent. Doubtless this is due to the 
fact that Msgr. Jedin confines himself to the account of Seripando’s 
activities in the Council, and to the study of its proceedings as seen 
through Seripando’s eyes. Finally, the incidental evaluation and ap- 
preciation of the labors of Cardinal Hosius at the Council is inac- 
curate; it is largely based on the biased work of J. Lortz, Kardinal 
Stanislaus Hosius. Beitrége zur Erkenntnis der Persénlichkeit und 
des Werkes (Braunsberg, 1931). 


Despite these few critical remarks, the book has many excellent 
qualities, and v-ell deserves a prominent place on the library’s shelves. 
The English translation of Rev. F. C. Eckhoff has this merit that it 
embodies valuable references and footnotes which are often left out 
in similar translations. 


No Catholic theologian or historian interested in the gigantic 
labors of the Council of Trent for the preservation of the integrity 
of faith and of the purity of morals, especially during the crisis of 
the Protestant revolt, can remain indifferent to this illuminating and 
highly interesting work of Msgr. Jedin. 


Grecory GrasKka, O.F.M. Conv. 
St. Hyacinth Seminary, 
Granby, Mass. 


Sex Enlightenment and the Catholic. By J. Leycester King, S.J. 
London: Burnes Oates and Washbourne Ltd., 1947. Pp. 67. 6s. 


Among the many books on the sex training of the young that have 
appeared in recent years this recent work of Fr. King deserves a 
top rating. However, as the author points out in the Introduction, 
it is not his intention to give an exhaustive treatment of the whole 
topic of sex-enlightenment, nor to furnish parents and teachers with 
an account of the actual facts which have to be communicated in 
the course of sex-enlightenment. His main purpose is to lay down 
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the general principles relative to the training of youth in matters 
pertaining to sex, as these principles are found in the authoritative 
teaching of the Catholic Church, particularly in declarations of the 
Holy See. 


The fundamental guiding principle in this matter is thus expressed 
by Fr. King: “In the last resort it is grace, and grace alone, which 
is able to hold our human complexity together in harmony and 
integration. .. . Now, the sex urge affects man as a whole; its 
dynamic is a principal component of the internal conflict which 
only the life of the Spirit is able to resolve. The Christian approach 
to sex must therefore be on a high level—the level of the man who 
is really whole, the man ennobled by his divine elevation and destiny.” 


Fr. King points out the inadequacy of mere physiological instruc- 
tion as the constitutive element of sex training, and vigorously con- 
demns the method of modern psychiatry which would rid the young 
of a sense of guilt when they have committed sex transgressions. At 
the same time he proves convincingly the absolute need of sex- 
enlightenment in modern times, and unhesitatingly asserts that the 
training methods of bygone generations need considerable revision 


if they are to equip our young folk adequately to withstand the 
moral dangers of the present age. 


In accordance with the clear statements of papal documents, Fr. 
King holds that the proper persons to impart sex-enlightenment are 
the parents. Nevertheless, he believes that a certain measure of group 
instruction in schools, to children of the same sex, may sometimes 
be called for. “I incline to the view that in many cases some form 
of collective school instruction may be allowable, desirable and even 
necessary. But it seems clear to me that such collective instruction 
should always be preceded by private instruction of the individuals 
concerned, in which those topics can, if necessary, be dealt with 
which are unsuitable for public discussion.” He then adds that such 
collective instruction is most effective when mingled with other sub- 
jects, such as history and religion. However, he warns against exag- 
gerated stress of religious motives and values. “It is also important 
to relate the matter to common sense and to the natural rational 
motives for self-control, right order and proper conduct. The 
precepts of the supernatural order of grace are always built on a 
solid foundation of natural reasonableness—they lead man, not back 
against his own nature, but through nature, onward and far beyond. 
Indeed, it is an important part of sex pedagogy to show that this 
particular instinct is not basically different from the other urges 
of human nature, and that the ordinary rules for right conduct apply 
quite exactly to sex-control as well. It is all too easy for youth to 
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get the mistaken idea that sex is so different from everything else 
that the ordinary rules do not apply—they can thus become afraid 
of it in a wrong and unreasonable sense, and such irrational fear is a 
prolific source of quite serious trouble in later life.” 


Fr. King believes that the confessor is not the person to impart 
sex instruction, even when the parents fail in their duty. He cites 
the Instruction of the Holy Office, given on May 17, 1943, in sup- 
port of his view. 


The book contains the declarations of the Holy See relative to sex 
instruction, from a rescript of the Congregation of the Index, issued 
in 1908, up to the allocution of Pope Pius XII to Catholic mothers, 
delivered on October 26, 1941. It also contains the text of a joint 
pastoral of the English hierarchy, published in 1944, relative to sex 
enlightenment, and a statement approved by the bishops of Scotland. 


It is to be hoped that Fr. King’s book will reach many parents and 
educators, for it is a most practical and thoroughly Catholic treat- 
ment of a complicated problem. 


Very Rev. Francis J. ConNnELL, C.SS.R., S.T.D. 


Catholic University of America, 
Washington, D. C. 


The Catholic Church in the Diocese of Vincennes, 1847-1877. By 
Sister Mary Carol Schroeder, O.S.F. The Catholic University of 
America Studies in American Church History, vol. XXXV. 
Washington, 1946. Pp. ix, 227. 


As a focal point in the old Northwest Territory, the Diocese of 
Vincennes (Diocese of Indianapolis since 1898) has always been a 
center of historic interest to American Catholics. The purpose of 
the present study is to trace the progress of Catholicism in the 
diocese of Vincennes during the episcopacies of John Stephen Bazin 
(October, 1847-April, 1848) and of Maurice de St. Palais (1849- 
1877). This period of Vincennes’ history is particularly interesting, 
since it is in this time that we find the development of a diocesan 
governmental administration, the decline of the French clergy and 
the rise of the German, and finally, the actual centralization of ac- 
tivity in Indianapolis. These developments resulted from the fact 
that immigration swelled the Catholic population from 40,000 for 
the entire state of Indiana in 1849 to 90,000 for the southern half 
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of the state in 1877, while parishes grew from 50 in 1849 to 140 at 
the close of the period. Within this time we find the concurrent 
growth and development of the religious orders in parochial work, 
in education, and in hospital and social work. In a word, the years 
1849-1877 saw the sketching of the outlines of the modern diocese, 
which outlines served as so many points of development in the later 
course of organization and administration. 


Sister Mary Carol has given us an excellent narrative history of 
this important segment of midwestern Church history. The style of 
presentation is pleasant and interesting, and the careful research is 
up to the high standard set by the previous volumes of the Catholic 
University Studies in American Church history. 


Micnaet B. McCtosxkey, O.F.M. 
Siena College, 


Loudonville, N. Y. 


A New Assisi: 1849-1949. By Sister Mary Eunice Hanousek, O.S.F. 
Milwaukee, Wis.: Bruce Publishing Co., 1948. Pp. xiv-231. 
$5.00. 


A New Assisi is the centennial story of the foundation, progress, 
and present status of the Sisters of St. Francis of Assisi of Mil- 
waukee, Wisconsin. “The founding of this community was oc- 
casioned,” as His Excellency Most Reverend Moses E. Keley, D.D., 
Archbishop of Milwaukee says in the foreword: “by one of the 
many and diverse needs of the newly established diocese of Mil- 
waukee. Its growth parallels that of the nascent diocese itself.” 
However, the community soon spread far beyond the limits of the 
present Archdiocese of Milwaukee, and today directs schools staffed 
by the Sisters throughout the United States, including three orphan- 
ages, a school for the deaf, three schools for the mentally retarded, 
four catechetical schools, sixty-six elementary parochial schools, seven 
high schools, a college, and a House of Studies recently erected in 
Washington, D. C., for graduate students attending the Catholic 


University. A native novitiate and six mission schools have been 
established in China. 


These institutions and the diversified activities connected with 
them portray better in figures than in words the specialties of the 
Sisters in their exercise of the spiritual and corporal words of 
mercy: first of all, the instruction and education of youth in the 
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United States and the foreign missions; secondly, the training and 
education of children who are orphans, deaf-mutes, mentally re- 
tarded, and blind; and thirdly, the care of the domestic work in the 
major and minor departments of St. Francis Seminary, Milwaukee, 
and in the residences of several bishops. 


The book, thoroughly documented, is presented in four parts 
entitled: The Planting; the Storm; Growth; and Harvest. Divided 
into twenty chapters and five Appendices of documents, a valuable 
index completes the history. 


The early foundation of the Community is intimately associated 
with the various charitable mission societies established in Europe, 
especially at Lyons, Munich, and Vienna, for the spread of the 
Faith in the United States. During the Lenten Season of 1848, the 
same year in which revolutions beset all Europe and thrones were 
toppling, Rev. Francis Anthony Keppeler, parish priest of the vil- 
lage of Ettenbeuren in Bavaria, reviewing the grave political events 
of his day in which he foresaw an era of sorrow and travail, ex- 
horted his people to “go to America. Build a new and better 
Ettenbeuren, an Ettenbeuren of saints.” 


That sermon led to the formation of a group, composed of eleven 
married members of the Third Order of St. Francis (five men and 
six women), which, accompanied by Fr. Keppeler and his curate, 
Rev. Mathias Steiger, blessed by Bishop Peter von Richarz of Augs- 
burg, and subsidized by King Louis I of Bavaria, sailed from Bremen 
on March 15, 1849, with Wisconsin, at that time the “El Dorado 
of German immigrants,” as their goal. Shortly after their arrival, 
Bishop John Martin Henni of Milwaukee, who himself was just 
returning from Europe where he had gone in search of priests and 
funds, welcomed the German colony of immigrants to his diocese 
on Pentecost Monday, May 28, 1849. This date, then, marks the 
formal foundation day of the sisterhood which was to develop from 
these early pioneers. On the advice of the Bishop, the colony settled 
at a Southern point on Milwaukee Bay, known by its Indian name 
as Nojoshing. 


Eventually, the six women founders moved into the newly- 
erected convent; a chapel was soon added. To their deep affection, 
the two priests who had accompanied them to America, and who, 
to raise funds for the colony and the Sisters, had offered their 
services to the Bishop to help out in the German parishes of the 
diocese, soon succumbed to a violent epidemic of cholera. Father 
Keppeler died on September 9, 1851, and Father Steiger, on Sep- 
tember 11, 1851. A Rule of Life was drawn up for the Sisters by 
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their newly appointed spiritual director, Rev. Michael Heiss, who 
in the designs of Divine Providence, was destined one day to suc- 
ceed Bishop Henni to the See of Milwaukee. On June 16, 1853, the 
six Sisters took their first vows of poverty, chastity, and obedience. 
Mrs. Zabler became Mother Aemiliana, and she is looked upon as the 
first Superior-General of the community. Their first task was the 
ordinary housework in the ecclesiastical seminary of St. Francis de 
Soles—the Solesianum—which, although not formally established at 
that time, was soon to rise with the blessing of the Papal Legato, 
Archbishop Bedini, the encouragement of Archbishop Hughes of 
New York, and the indefatigable labors of the Rev. Dr. Joseph 
Salzman. Nevertheless, this very manual labor in so holy an oc- 
cupation as the care of future priests eventually proved the undoing 
of the original community. Despite the few new members who 
had been received in the meantime, the heavy strain of manual 
labor gave the Sisters little time for spiritual exercises, much less 
time for the contemplative life for which they yearned and had 
envisioned. Mother Aemiliana and her first five companions with- 
drew, became secularized, and spent their last days in taking care 
of the church and home of the Rt. Rev. Msgr. Leonard Batz, who 
had been their spiritual director at one time. 


Undisturbed and undismayed by this almost unprecedented turn 
of events, the eleven remaining Sisters and postulants continued their 
labors in the Seminary. God blessed their perseverance. However, 
in the course of events, two more trying crises of a similar nature 
were to test the courage and the mettle of these valiant daughters of 
St. Francis. 


Their undaunted spirit, however, only paved the way for new 
conquests: conquests of poverty that nearly destroyed their founda- 
tions; of human weaknesses that often made their duties seemingly 
unbearable; of insecurity and fear that clouded the first deceum. The 
narrative also has its brighter side as the story of the triumph of 
sincere, humble, strong, holy women who had been molded in the 
spirit of a new religious order that today flourishes and stands as a 
fulfillment of that challenge made a century ago by the pastor of 
the little Bavarian village. 


Under the “Valiant Woman,” the present Rev. Mother Bartholo- 
mew, the Community has now expanded far and wide. Both 
America and China have benefited, even as they did through her 
immediate predecessors, the lovable Mother Thecla (1898-1925) and 
the saintly Mother Celestine (1925-1937), by her far-flung benefac- 
tions, discreet directions, and prudent administration. She is sur- 
rounded by a loyal corps of faithful co-workers who are making 
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every sacrifice to put into effect her wise dispositions. The Sisters 


of St. Francis of Milwaukee are affiliated with the Friars Minor 
Conventuals. 


A New Assisi is well written, ably documented, and pleasingly 
presented. The authoress deserves special commendation for the 
diplomatic manner in which she bridges the critical periods of the 
Community’s various crises. Her book is a valuable contribution to 


American Franciscana. 
RapuaeEt M. Huser, O.F.M. Conv. 


St. Bonaventure’s Convent, 
Washington, D. C. 
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and is less costly than an all-beeswax 
Light. 

A combination of these two Rubrical 
materials was found in the Research 
Laboratories of the Will & Baumer . 
Candle Co., where, employing over 
ninety-two years of candle “know-how,” 
this completely Rubrical Sanctuary 
Light was developed. It meets the re- 
quirements of Canon Law 1971 in all 

respects, and will not become 
R\ rancid ...even when 
eo. during warmest weather. 
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